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Abstract

This article provides an overview of the recent developments in three high-profile climate change
human rights litigation cases: Urgenda, Teitoita and Juliana. There has been a proliferation of research
and rights-based litigation relating to climate change. Understanding these landmark judgments, the
challenges and opportunities ahead isimportant as we enter into a period of increasing climate change
related litigation in jurisdictions across the world. Many of these cases have a particular human rights
dimension.

l. Introduction

On the 20 December 2019, the Supreme Court of the Netherlands handed down a landmark
judgment in Urgenda v de Staat der Nederlanden, confirming the lower court’s decision that
the State is obliged to reduce its greenhouse gas emissions.! Readers of this journal will be
particularly interested in the discussion of the Dutch Supreme Court of Articles 2 (right to life)
and Article 8 (private life) and how they relate to the danger and the effects of climate
change.? Even prior to the Supreme Court judgment, the case has received widespread
attention including from the Special Rapporteur on human rights and the environment and
the Special Rapporteur on extreme poverty and human rights.? Following the Supreme Court
decision, current United Nations High Commissioner for Human Rights, Michelle Bachelet,
recognised that “the decision confirms that the Government of the Netherlands and, by

implication, other governments have binding legal obligations, based on international human
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rights law, to undertake strong reductions in emissions of greenhouse gases”.* The Urgenda
case is the first in the world to establish that a government has a legal duty to prevent climate

change.®

Three weeks later, on the 7 January 2020, the Human Rights Committee handed down its long
awaited decision in the case of loane Teitiota v New Zealand (“the Teitiota case”).® The
Teitiota case concerns the circumstances of “climate refugees” affected by climate change
and the rise of sea levels which forced the applicant to migrate from the island of Tarawa in
the Republic of Kiribati to New Zealand. The Committee held that ultimately that it was not
in a position to conclude that the author’s rights under article 6 of the Covenant were violated
upon his deportation to the Republic of Kiribati in 2015 (§9.14). But this finding was made
without prejudice to future changes. Significantly, the Committee made important
statements in the decision relating to the non-refoulement obligation in relation to climate
change related harm. The decision comes in the context of very limited progress on the issue
of migration under the UN Framework Convention on Climate Change (UNFCCC). As such the

development of jurisprudence in relation to climate migration is particularly important.

As well as these human rights decisions, it would be remiss not to mention another significant
development in the field of climate change litigation: Juliana v United States. The Juliana case

forms part of a wider social movement led by young people to hold States and corporations

to account for the destruction of the planet.

The aim of this article is to provide an overview of the recent developments in three high-
profile climate change human rights litigation cases: Urgenda, Teitoita and Juliana. There has

been a proliferation of research on climate change litigation, with at least 130 articles
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published on the topic up until 20187, and many more since. Similarly, there has been a
proliferation of rights-based litigation relating to climate change, with recent cases filed with
the Human Rights Committee and perhaps most famously, by Greta Thurnberg and others
with the Committee on the Rights of the Child.2 Understanding these landmark judgments
and the challenges ahead is important as we enter into a period of increasing climate change
related litigation in jurisdictions across the world which focus on human rights violations.’
These cases now form part of what the former Special Rapporteur on the Environment and

Human Rights has termed the “greening” of human rights.*°

1. Climate Change and Human Rights Litigation: an overview

Whereas until recently courts were reluctant to adjudicate in ways that highlight the linkages
between human rights and climate change!?, increasingly petitioners are employing rights
based claims in climate change lawsuits, and it is possible to observe a growing receptivity of
courts to this framing.!?> The emerging movement of climate litigation in the Global South is
equally turning to rights-based arguments to galvanize action to address the climate crisis.'3
In some of these countries litigants follow a path opened over the past thirty years by lawsuits
based on constitutional rights in general and socioeconomic rights in particular.}* These cases

form part of the ‘human rights turn’ in climate litigation, 1> with numerous groups and persons
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turning to human rights law to support their arguments in relation to climate related

litigation.!®

Climate cases that draw on human rights norms and arguments are seen by scholars and
litigants as having significant potential to transform the politics of combating climate change,
infusing it with greater concern for the ways in which climate change may harm affected
communities, fostering alliances between climate justice activists and other social
movements, and generating opportunities for climate activists to mobilise citizens from

disadvantaged segments of the population'’.

This strategy has also received international encouragement, for instance by the UN Human
Rights Treaty Bodies. In 2019 five treaty bodies stated that “[i]n order ... to comply with their
human rights obligations, and to realize the objectives of the Paris Agreement, [States] must
adopt and implement policies aimed at reducing emissions, which reflect the highest possible
ambition [Article 4.3], foster climate resilience and ensure that public and private investments
are consistent with a pathway towards low carbon emissions and climate resilient

development [Article 2.1].”%8

This reference to human rights in the Paris Agreement cannot be underestimated. The Paris
Agreement is the first international environmental agreement to refer specifically to human

rights.’® Because of significant resistance from some States to address human rights in the
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operative part of the text, reference to human rights is only found in the Preamble?. A draft
of the Paris Agreement referred to human rights in Article 2 as well as in the Preamble, but
Saudi Arabia, the US and Norway explicitly objected to any reference to human rights in the
operative part of the Agreement, and several Member States of the European Union

expressed non-public objections.??

Despite this limited scope, it has been argued that the reference to human rights made by the
Paris Agreement helps to mainstream human rights norms into the ongoing implementation
and evolution of the climate regime.?? Combined, the preambule and other articles of the
Paris Agreement are being used to interpret and clarify the substance of human rights
obligations with respect to climate change.?®> At the same time, climate litigation is being
brought to help clarifying the scope of these obligations in relation to climate change, as well
as the more concrete and immediate duty of States to fulfill these obligations in the context

of implementing the Agreement.

However, it is worth noting that hypotheses concerning the impact of climate litigation have
not been subjected to much empirical scrutiny,?* and there is little known about whether
human rights litigation is likely to lead to transformative legal, social, and political outcomes.
A recent analysis of the framing processes and outcomes associated with a petition submitted
by Inuit communities in the Arctic on the human rights violations caused by climate change
before the Inter-American Commission of Human Rights in 2005 suggests that “the petition
did not have much success in terms of mobilizing Inuit communities in the Canadian Arctic on

issues relating to climate justice. Instead, the primary way in which the petition has exerted
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influence is through its effects on the broader transnational legal process at the intersections

of climate change and human rights.”?>

Moreover, there are still considerable hurdles for human rights-based climate litigation to
demonstrate that the courts are an appropriate mechanism through which to address climate
change. The first is the “causality challenge”: the need to establish a relationship between a
country's or company's GHG emissions, a State's failure to implement adaptation policies, and
the resulting impacts on the one hand, and the subsequent effect on human rights on the
other.?® The second, is the “cross-temporal challenge”: the reactive nature of human rights
law means that it is difficult to establish the human rights impact of climate change when it
can potentially take a significant period of time after the environmental violation for its
impacts to become manifest. Claims of human rights violations are normally established
immediately after actual harm has occurred, whereas in environmental law the precautionary
principle accommodates potential future-focused impacts and harms.?” Thirdly, there is the
“extra-territorial challenge”: the difficulty of applying rights protections extraterritorially in
terms of holding individuals, corporations, or governments to account for the types of
harmful activities that cause effects in other States.?® The final challenge to rights-based
climate legal action is the potential for backlash: the very idea of human rights is currently
under scrutiny?®, with some even calling this “the endtimes of human rights”3° or “the post-

human rights era.”3! This questioning of the legitimacy and authority of human rights at both
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the national and international level adds an additional layer of complexity to rights-based

climate change litigation.??

1R Human rights as a basis for obliging States to reduce their emissions: Urgenda

Litigants using human rights as a basis for obliging States to reduce their emissions claim that
reducing emissions at the highest possible ambition amounts to a due diligence standard for
complying with human rights obligations. Likewise, in the context of emissions reductions,
the notion of “fair share” or the “common but differentiated responsibilities” of States is a
critically important principle that has consistently shaped the international climate regime
around mitigation. Because States’ have a due diligence standard as well as common but
differenciated responsibilities, they must take all appropriate measures to address climate

change and its adverse effects, employ their best efforts or, simply, do “as well as they can.”3

This is a bold claim, but at the date of writing, Urgenda succeeded in getting the Dutch
Supreme Court to hold the State accountable to further reduce its greenhouse gas emissions
on the basis of its human rights obligations. It became the first case in the world in which a
court has established that a State’s legal obligations give rise to a duty to reduce emisisons

by an absolute minimum amount.

In 2007, the Netherlands had a 30% reduction target (compared to 1990) by 2020, but after
2011 the Dutch reduction target was adjusted to the EU-level reduction of 20% by 2020. In
2013 the Urgenda Foundation (the name Urgenda is a short for “urgent agenda”), a Dutch
organisation for sustainability and innovation, along with 900 Dutch citizens, sued the Dutch
government with the aim of obtaining an order compelling the State to further reduce Dutch
GHG emissions by 40% at the end of the year 2020, or at least by a minimum of 25% in
comparison the year 1990. The Hague District Court found in the plaintiffs’ favour in 2015,
ordering the Dutch State to reduce its greenhouse gas emissions by at least 25% below 1990
levels by 2020 (as opposed to a projected reduction of 14-17%), becoming the first court in

the world to do so. The Dutch government appealed and, in 2018, the Court of Appeal

32 Vollmer, “Mobilizing.”
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International Law 17.



affirmed the order of the District Court. Importantly, the Court of Appeal premised the State’s
obligation to reduce GHG emissions squarely on its “positive obligations” under Articles 2 and
8 ECHR, unlike the District Court which had grounded the duty under the tort of hazardous
negligence (although it did not challenge the lower court’s reasoning). The State appealed to
the Dutch Supreme Court. In September 2019, the Supreme Court’s independent legal
advisers (the Advocate-General and deputy Procurator-General) issued a lengthy Advisory
Opinion recommending that the Supreme Court uphold the Court of Appeal’s ruling. On 20

December 2019, the Supreme Court affirmed the decision of the Court of Appeal.

The legal framework relevant to this case included the Dutch Civil Code, the Dutch Code on
Civil Procedure, and provisions of Dutch constitutional law relating to the effect of
international law in the domestic legal order. The findings of the Intergovernmental Panel on
Climate Change (IPCC), international climate targets, and international law all played an
important role in the Court’s reasoning. The Court of Appeal and the Supreme Court
recognised the direct effect of the European Convention on Human Rights (ECHR). Other
environmental law principles were relied upon for interpretative purposes or to support
conclusions, including the 2015 Paris Agreement, the obligation to exercise due diligence in
preventing significant transboundary harm, and the precautionary principle. Ultimately, the
obligation on the State to reduce its emissions was not established under international law.
Rather, the District Court, the Court of Appeal and the Supreme Court all based their decisions

on the “open standards” of Dutch tort law.3*

There are many interesting facets to the case, but here we focus on how human rights offered

a basis for obligations to prevent climate change.3> Human rights law was not a central aspect

34 This important aspect of the decision was acknowledged by the Procurator-General and Advocate-General,
the most authoritative advisors of the Supreme Court, in an Advisory Opinion submitted in September 2019.
Advisory Opinion (ECLI-number: ECLI:NL:PHR:2019:887) of 13 September 2019, point 2.1.
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urgenda-case/ [Accessed 6 February 2020]; Joana Setzer and Dennis Van Berkel “Urgenda v State of the
Netherlands: Lessons for International Law and Climate Change Litigants” (10 December 2019), Commentary of
the Grantham Research Institute on Climate Change and the Environment,
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of the case from its inception. The first decision, given by the District Court of the Hague in
2015, did not ground its conclusion directly on human rights law, as it held that Urgenda could
not invoke human rights provisions stemming from the ECHR. It was not until Urgenda filed a
cross-appeal, arguing that it should be able to rely directly on the human rights provisions

stemming from the ECHR, that this line of argument emerged.

At this point, the States’ human rights obligations to mitigate climate change became central
to the case. In its judgment of 9 October 2018, the Court of Appeal affirmed the District
Court’s order and also accepted Urgenda’s cross-appeal. It based its judgment directly on
Articles 2 and 8 of the ECHR, protecting respectively the rights to life and to private and family
life. The argument put forward by the State was that Articles 2 and 8 do not oblige the
government to offer protection from the genuine threat of dangerous climate change. The
State asserted that this danger is global in nature and not specific enough to fall within the
scope of protection afforded by Articles 1, 2 and 8. According to the State, climate change is
a global issue in both cause and scope, and it relates to the environment, which should not

be protected by the ECHR.

The Supreme Court decision rejected all the State’s arguments. It rejected the line of
argumentation used by the State, that that Dutch emissions are small — roughly around 0.4
percent of global emissions — and consequently that tightening its emissions reduction
policies would only be a ‘drop in the ocean’. Instead, the Supreme Court determined that “a
country cannot escape its own share of the responsibility to take measures by arguing that
compared to the rest of the world, its own emissions are relatively limited in scope and that
a further reduction of its own emissions would have very little impact on a global scale. The
State is therefore obliged to reduce greenhouse gas emissions from its territory in proportion
to its share of the responsibility” (summary of the decision). Grounded in human rights law,
it affirmed the judgment of the Court of Appeal, establishing that the risks of climate change
fell within the scope of the ECHR: “This obligation of the State to do 'its part' is based on
Articles 2 and 8 ECHR, because there is a grave risk that dangerous climate change will occur

that will endanger the lives and welfare of many people in the Netherlands” (summary of the



decision). In doing so, the Court offered “a significant boost” to the argument that climate

change is a human rights issue.3®

It is particularly of interest to readers of this journal, that the Dutch Supreme Court stated
that the risks caused by climate change are sufficiently real and immediate to bring them
within the scope of Articles 2 and 8. In its decision, the Supreme Court engaged with existing
jurisprudence from the European Court of Human Rights on States’ positive obligations in
cases of environmental disaster and serious environmental harm (such as Oneryildiz v Turkey,
Budayeva et al v Russia, and Kolyadenko et al v Russia), as well as risks of harm posed by the
acts of third parties.3” The Supreme Court confirmed the Court of Appeal’s conclusion that
such jurisprudence is applicable to the obligations of the State to protect its population from

long-term risks of harm attributable to climate change.

Drawing on analogous jurisprudence of the European Court of Human Rights, the Supreme
Court also stated that, in order to enforce a State’s positive obligations to protect its
population from climate change, it is not necessary to identify “immediate” risks of harm to
the general population if there is evidence of “long-term” risks (citing Taskin et al v Turkey).3®
It also determines that the existence of scientific uncertainty does not render a risk of harm

irrelevant for the purpose of the State’s positive obligations (citing Tdtar v Romania).

This existent case law of the European Court of Human Rights, however, still did not provide
a definitive answer to the precise scope of the State’s positive obligations under the ECHR
with regard to climate change. The Supreme Court confirmed that the absence of a definitive
answer in the ECHR or in existing case law of the European Court of Human Rights was not an
impeditive for the national court to provide an opinion on the matter. Conversely, the

Supreme Court accepted that there was “common ground” to answer to such new questions

36 Nollkaemper and Burgers, “A New Classic.”

37 Oneryildiz v Turkey (App. N0.48939/99), judgment of 30 November 2004; Budayeva and others v Russia (App.
No.15339/02 11673/02, 15343/02, 20058/02, 21166/02), judgment of 20 March 2008; Kolyadenko and others v
Russia (App. No. 17423/05, 20534/05, 20678/05, 23263/05, 24283/05, 35673/05), judgment of 28 February
2012.

38 Taskin and others v Turkey (App. No. 46117/99), judgment of 10 November 2004.

39 Tétar v Romania (App. No. 67021/01), judgment of 17 January 2009.
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of law.*? Taking into account the practice of the Contracting States, as well as international
treaties, soft law sources and the precautionary principle, the Supreme Court noted that
while there might be uncertainty around what climate risks will materialise and when,
without an adequate climate policy the combined effect of such risks are likely to lead to
hundreds of thousands of victims in Western Europe in the second half of this century alone
(§2.1.8). The fact that these risks would only become apparent in the future, therefore, is not
an obstacle for applying Articles 2 and 8 ECHR in the present (§5.6.2). Moreover, the Supreme
Court confirmed (as outlined in the Advisory Opinion at §2.59) that, under the jurisprudence
of the European Court of Human Rights, it is not necessary to identify prospective victims of
climate change, but rather that the State owes obligations to the general population under

Articles 2 and 8 ECHR (Supreme Court judgment §5.3.1 and §5.6.2).

A final relevant aspect of the decision is the effect that the Supreme Court provided to the
principle of equity and common but differentiated responsibilities. This principle, as
mentioned, lies at the heart of the international regime and States’ understanding of their
individual responsibility for emissions reductions. On the duty to mitigate climate change
specifically, the Supreme Court determined that the State was required to do its “part” to
counter the risk of climate change and to reduce emissions in line with its “fair share” of
global emissions reductions, which includes developed countries taking the lead in mitigating
climate change. In establishing this duty, the Supreme Court took into account the global
nature of climate change, and the “individual responsibility” of States to mitigate dangerous
climate change, pursuant to their common but differentiated responsibilities, as established
under the UNFCCC and the ‘no harm principle’ of international law. On this basis, the Court
rejected the State’s arguments that its contribution to global emissions was negligible,
emphasising the detrimental impact on global efforts to combat climate change if such a

defence were accepted.

40 “Common ground” is a method applied by the European Court of Human Rights to interpret human rights in
areas where the ECHR does not provide a definitive answer to the precise content of the obligations incumbent
on the Contracting States. It is based on the idea that the Convention is 'a living instrument which (...) must be
interpreted in the light of present-day conditions'. Advisory Opinion (ECLI-number: ECLI:NL:PHR:2019:887), para.
2.70, citing European Court of Human Rights, 7 July 1989, no. 14038/88 (Soering/United Kingdom), para. 102.
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With this sequence of successful court decisions, the Urgenda case already inspired other
human rights-based cases against governments around the world, including in Europe
(Germany, Ireland, France, Belgium, Switzerland, Sweden) Latin America and North America.
The case also demonstrates how other types of climate litigation on diverse issues such as
emissions and air pollution can be argued through a human rights framework. The Dutch
Supreme Court’s findings in relation to immediacy and the more global challenge of climate
change is especially significant when juxtaposed against the decision of the Human Rights
Committee in its first climate refugee case analysed next. Unlike Urgenda, the HRC provides
a much narrower understanding of the right to life, specifically in relation to “immediacy” and
to the need for “personal” impact. The reasoning in the Urgenda case is also an important

contrast to the Ninth Circuit’s decision in Juliana summarised further below.

V. Climate Refugees and the Non-Refoulement Principle: Teitiota v New Zealand

The Human Rights Committee (HRC) can adjudicate individual communications under the
International Covenant of Civil and Political Rights (ICCPR). The HRC through this adjudicative
function has developed landmark case law on human rights in a broad range of matters,
including for example the decriminalisation of homosexuality, sexual and reproductive rights
and the death penalty.*! The HRC also provides guidance to States with respect to their
obligations under the ICCPR. In 2018, the HRC adopted general comment No. 36 on article 6,
on the right to life. This general comment replaced its previous general comments and drew
specific attention to environmental destruction and the impact on the right to life making it
clear that: “Environmental degradation, climate change and unsustainable development
constitute some of the most pressing and serious threats to the ability of present and future
generations to enjoy the right to life.” The general comment reminds States of the need to
preserve the environment and protect it against harm, pollution and climate change caused

by public and private actors (§62).%2

41 Toonen v Australia, No. 488.1992, UN Doc CPPR/C/50/D/488/1992 (1994), Price v Jamaica, No. 572/1994, UN
Doc CPPR/C/58/D/572/1994 (1996); Whelan v Ireland, No. 2425/2014, UN Doc CCPR/C/119/D/2425/2014
(2017).

42 Sarah Joseph, “General Comment No. 36 (2018) on Article 6 of the International Covenant on Civil and Political
Rights, on the Right to Life (H.R. Comm.)” (2019) 58(4) International Legal Materials 849; Portillo Caceres et al v
Paraguay, CCPR/C/126/D/275/2016; Inter-American Advisory Option OC-37/17 of 15 November 2017 on the
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In the same year the Committee on the Elimination of Discrimination against Women (CEDAW
Committee) adopted its general recommendation looking specifically at the gendered
impacts of disasters and climate change.*? This was followed by the adoption in July 2018 by
the Human Rights Council of another important resolution on human rights and climate
change.* The adoption of these soft law instruments forms part of the human rights journey,
the “greening” of human rights as mentioned in the introduction, with the recognition by

courts and treaty bodies of the right to a healthy environment.*

The Teitota case is the first case to tackle the issue of rising sea levels and the implications
that this has for low-lying island, coasts and communities in the context of an asylum claim
before an international treaty body. It is an important case on the scope of the right to life,
climate migration and how the so-called “slow violence” of climate change is understood in
that context.*® Kate Cook has argued following an analysis of General Comment 36 and
European Court of Human Rights case law that threats that are reasonably foreseeable and
preventable fall within the scope of protection afforded by the right to life and that this
includes the risks posed by environmental pollution and climate change.*” When threats are
foreseeable States have positive obligations to reduce the risks to human rights associated

with climate change.*®

environment and human rights series A, No. 23; Kawas Fernandez v Honderas, judgment of 3 April 2009, series
C. No 196. General Comment no. 3 of the African Commission on Human and Peoples’ Rights.
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While countries in the Global North focus discussions on adaptation, mitigation and
increasing sustainable consumption under the Sustainable Development Goals (SDGs) other
States and peoples are being forced to grapple with habitability, mobility and human
security.*® In 1990, Intergovernmental Panel on Climate Change (IPCC) set out that the
greatest single impact of climate could be on migration.>® This is due to the impact that
climate change has on food security, fresh water access and all aspects of people’s lives,
including to people’s rights to live in a healthy and sustainable environment, their right to

health and even their right to peace.>!

The International Organisation for Migration (IOM) has stressed that the burden of providing
climate migrants will be borne by the poorest countries - least responsible for emissions of
greenhouse gases and that the people most to climate change are not necessarily the ones
most likely to migrate due to a lack of financial and social resources.”?> The World Bank has
put forward projections for internal climate migration amounting to 143 million people by
2050 in three regions of the world (Sub-Saharan Africa, South Asia and Latin America) if no

climate action is taken.>3
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Yet, the vulnerabilities of climate migrants are currently not acknowledged and not addressed
within the framework of human rights.>* Likewise, the 1951 Geneva Convention relating to
the Status of Refugees is unable to address the issue of environmental migration®®, and there
has been limited progress on the issue of migration under the Paris Agreement. The Task
Force on Displacement established in Paris®® has seen some success in convening
international organisations alongside experts to generate knowledge and recommendations
on addressing displacement due to losses and damages®’, though not in ensuring context-
specific and tailored information is available to individual countries.”®

The links between climate change, migration and adaptation were addressed explicitly in the
2018 United Nations Global Compact for Safe, Orderly and Regular Migration®°, a non-binding
international agreement that seeks to improve outcomes for migrants and displaced people,
but these intentions are not being matched in practice.®® Few nations show interest in giving
legal recognition to people who move for climate-related reasons, or in providing greater
opportunities for international mobility; there is little prospect of meeting the goals of the
Compact or, for that matter, the SDGs or the UNFCCC.%! The absence of international treaties
and action to protect climate migrants makes the human rights jurisprudence and

mechanisms especially important.
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The first climate migration case before the HRC concerns the effects of climate change and
the sea level size on the island of Tarawa in the Republic Kiribati. Climate change is now
recognised as one of the greatest environment threats to the livelihood of the peoples of the
Pacific. Low lying atoll islands are considered most at risk and scientific evidence suggests that
some islands will be rendered uninhabitable.®? The HRC’s views set out how the situation in
Tarawa has become increasingly precarious due to the sea level rise caused by global warming
and that inhabitants face water insecurity, a housing crisis and land disputes, resulting in
internal tensions.®® The factual background details how due to climate change, coastal
erosion and flooding have diminished nutritious crops which in turn has affected the health
of the population, which has consequently deteriorated. The decision explains that

malnutrition, fish poisoning and other ailments have affected food insecurity.

The author of the communication is a national of the Republic of Kiribati born in the 1970s
who claimed that by removing him to Kiribati that New Zealand violated his right to life under
the Covenant. The author relied upon well-established principle in international law that
States have an obligation not to extradite, deport, expel or otherwise remove a person from
their territory when there are substantial grounds for believing that there is a real risk of
irreparable harm. The author explains that he and his wife left Kiribati for New Zealand after
they “had received information from news sources that there would be no future for life in

their country.”*

The case concerned the rejection of an application for refugee status in New Zealand, and his
removal to Kiribati in September 2015. The rejection by the domestic courts of the application
was based partly on the jurisprudence of the HRC and whether there was a sufficient degree

of risk to life, or that of his family, at the relevant time.®> The domestic tribunal cited Aalsberg
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et al. v the Netherlands®® in which the Committee held that the risk of a violation of the
Covenant must be “imminent”.%” The domestic courts had found that the situation “fell well
short of the threshold required to establish substantial grounds for believing that they would
be in danger of arbitrary deprivation of life within the scope of article 6 covenant” and that

the situation would not be so precarious that his life would be in danger.

The HRC found the claim to be admissible. The consideration of admissibility and the
Committee’s findings in this regard are significant as it affirms that “the author’s claims
relating to conditions on Tarawa at the time of his removal do not concern a hypothetical
future harm, but a real predicament caused by a lack of potable water and employment
possibilities, and a threat of serious violence caused by land disputes”.®® The Committee was
satisfied that the impact of climate change and its effects on the security situation on the

islands satisfied the admissibility threshold.

There are a number of important aspects of the judgment. The first is that the Committee
emphasises that the right to life includes the right of individuals to enjoy a life with dignity.
This echoes the standards in the African Commission of Human Rights,®® and in the Inter-
American system of human rights which have underscored the positive obligations on States
to ensure access to basic and lifesaving services, such as food, health, water and sanitation
that guarantee a dignified existence.”” The Committee made it clear that State parties also
have an obligation to respect and ensure the right to life extends to ‘reasonably foreseeable’
threats and life-threatening situations that result in a loss of life. The Committee makes it
clear that severe environmental degradation can adversely affect an individual’s well-being
and lead to a violation of the right to life.” This can therefore trigger non-refoulement

obligations.
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As the Committee explains both sudden onset and slow onset events (such as sea level rise)
could propel migration on the basis of climate change related harm and “without robust
national and international efforts, the effects of climate change in receiving States may
expose individuals to a violation of their rights under articles 6 or 7 of the Covenant thereby
triggering the non-refoulement obligations of sending States.”’? The Committee expressly
recognises that the right to life with dignity may be violated before extreme events such as
the submerging of a whole island, thus leading to positive obligations upon States

beforehand.

This finding is an important statement of principle which is further emphasised later in the
decision when the Committee states that this decision has been made without prejudice to
the continuing responsibility of the State party to take into account the situation of Kiribati
and the updated data on the effects of climate change. In other words, throughout the
decision the Committee is aware of the changing nature of the effects of climate change. In
fact it facts the author’s claims that the sea level rise is likely to render Kiribati uninhabitable
in 10-15 years’ time. This is enough time, the Committee notes for the State to take

affirmative measures, including where necessary relocating its population.

Despite the recognition that “environmental degradation, climate change and unsustainable
development constitute some of the most pressing and serious threats to the ability of the
present and future generations to enjoy the right to life””® and that the Republic of Kiribati
will be unhabitable in 10-15 years’ time, the Committee found that New Zealand had not
violated the right to life in this particular case. This was on the basis that while the author’s
evidence was credible in relation to violence and insecurity caused by the impacts of climate
change, this evidence related to a general situation and not a risk of specific harm to the
author. The Committee found that he did not demonstrate that he faced a real, personal and
reasonably foreseeable risk of a threat to his right to life which resulted from violence related

to overcrowding or land disputes in Kiribati.”* The Committee’s decision, therefore, contrasts

72 |bid, §9.11.
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Human Rights Committee), §9.4.
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with the Dutch Supreme Court decision in the Urgenda case, which concluded that, based on
European Court of Human Rights jurisprudence, States may owe positive obligations to
members of the general public in relation to risks of future harm, particularly in
environmental cases where the harm will invariably affect the general population in an area,

region or country (Supreme Court judgment §5.3.1 and §5.6.2).

The Committee also found that the high threshold of a real risk of a threat to his right to life
had not been met in relation to water scarcity. While in principle a lack of access to fresh
water could violate the right to life thus triggering non-refoulement obligations, the
Committee found that there was insufficient “information indicating that the supply of fresh
water is inaccessible, insufficient or unsafe”.”” Significantly, Ms Sancin penned a dissent on
the specific issue of access to potable water, suggesting that the burden of proof should have
been on the State party and not on the author to demonstrate that he and his family would
in fact enjoy access to safe drinking water in Kiribati. Further the Committee found in relation
to food insecurity that the author had not provide sufficient evidence that his removal and
the destruction of the crops due to salt deposits would lead to a situation of indigence,

deprivation of food or extreme precarity.

The decision comes at a time where pronouncements are awaited in cases lodged at the HRC
and CRC alleging climate related violations of human rights. This includes in a matter before
the HRC brought by a group from the Torres Strait Islanders against the Australian
government over its inaction on climate change, and the case filed by 16 young people
including Greta Thunberg against the States of Argentina, Brazil, France, Germany and
Turkey.”® The latter compliant sets out at length how climate change is triggering life
threatening adverse impacts including threatening food and water security, causing mass
migrations and destroying species and the environment.”” The case filed before the
Committee on the Rights of the Child forms part of the polyphony of cases which involve

young people who are using the courts to hold governments and States to account for the

75 Ibid, §9.8.
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2019), Client Earth Press Release, https://www.clientearth.org/press/climate-threatened-torres-strait-
islanders-bring-human-rights-claim-against-australia/ [Accessed 20 February 2020]
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effects of climate change now and for future generations.”® With this in mind, we provide a
short overview of the most recent decision in the US context brought by a group of young

people in the state of Oregon.

On the eve of destruction: Juliana v United States

The Juliana case concerned a constitutional claim by 21 children asserting that the federal US
government had violated their constitutional rights by causing dangerous carbon dioxide
concentrations.” The plaintiffs sought declaratory relief and an injunction ordering the
government to implement a plan to phase out fossil fuel emissions and draw down excess
atmospheric carbon dioxide. The plaintiffs set out a number of injuries relating to the climate
crisis. For example, Jaime B claimed that she was forced to leave her home because of water
scarcity, separating her from her relatives on the Navajo Reservation and another young

plaintiff, Levi had to evacuate his coastal home multiple times because of flooding.%°

On the 17 January 2020, the US Court of Appeals for the Ninth Circuit, by majority, dismissed
the case. While all of the majority found that the federal government “has long promoted
fossil fuel use despite knowing that it can cause catastrophic climate change, and that failure
to change existing policy may hasten an environmental apocalypse” the court ultimately
found against the plaintiffs on the basis of institutional competence and non-justiciability. The
plaintiffs had claimed a constitutional right to a “climate system capable of sustaining human
life”. The question before the court was “whether, even assuming such a broad constitutional
right exists, an Article Il court can provide the plaintiffs with the redress they seek”, which
was an order for the government to phase out fossil fuel emissions. The court concluded that
the relief was beyond their constitutional power, and that it was a matter for Parliament,
since the plaintiffs had only sought remedial and injunctive relief and had not sought damages
under the Federal Torts Claims Act. The court concluded that the remedial plan would
“require a whole host of complex policy decisions, entrusted, for better or worse, to the

wisdom and discretion of the executive branches” and that it would require the courts to

78 There are currently cases involving young people suing governments in Alaska and Canada.
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citizens, an environmental organisation and a “representative of future generations.”

80 See page 18 of the judgment.
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make judgment on a broad range of policy-making rather than determining the legality of a

statute or piece of legislation.

While the decision is disappointing for the plaintiffs, the case does importantly recognise that
the “record leaves little basis for denying that climate change is occurring at an increasingly
rapid pace.... The problem is approaching the “point of no return.” Absent some action, the
destabilizing climate will bury cities, spawn life-threatening natural disasters, and jeopardize
critical food and water supplies.” The court noted that the US government contributes to
climate change not only through inaction but also affirmatively by promoting fossil fuel use
“in a host of ways”. The court found that the US accounted for over 25% of world emissions
until 2012 and currently accounts for 12% of the world emissions. Importantly, the court
upheld the district court’s finding that the causation requirement was satisfied and that the
plaintiff’s injuries were caused by carbon emissions from fossils fuel production, extraction,

and transportation.

The majority’s decision was described in the dissenting judgment as the court throwing up its
hands by concluding that the claims were non-justiciable. In a strong dissent Judge Staton

opened with the words:

In these proceedings, the government accepts as fact that the United States has
reached a tipping point crying out for a concerted response — yet presses ahead
toward calamity. It is as if an asteroid were barrelling toward Earth and the
government decided to shut down our only defences... No case can singlehandedly
prevent the catastrophic effects of climate change predicted by the government and
scientists. But a federal court need not manage all the delicate foreign relations and
regulatory minutiae implicated by climate change to offer real relief, and the mere
fact that this suit cannot alone halt climate change does not mean that it presents no

claim suitable for judicial resolution.”

Many litigants —including the plaintiffs - and activists celebrated that the majority of the Court
acknowledged that climate change caused by fossil fuel combustion is occurring “at an

increasingly rapid pace”, that the American federal government has long understood the risks
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of fossil fuel use and increasing carbon dioxide emissions, and that the damages associated
with climate change are being amplified by the actions (and inaction) of the federal
government.®! Although the chances of success can be considered low, Our Children's Trust
has indicated that they intend to seek rehearing en banc, pursuing the dissenting judge’s

opinion that the Court could and should offer a remedy.

Conclusion

Comparing the three cases described in this article it is possible to generalize some
commonalities and trends. First, the cases highlight the importance that human rights
acquired in climate change litigation. Following the landmark ruling of the Supreme Court in
Urgenda, litigants can continue relying on constitutional and/or human rights laws in their
attempts to hold governments accountable for addressing climate change. In particular,
litigants are likely to argue that climate change is covered by the rights to life and to respect
for private and family life; that States have to take action in accordance with a due diligence
obligation to take preventative measures and to reduce a “fair share” of emissions on the
basis of the common but differentiated responsibilities, in line with the precautionary
principle. The UN Human Rights Committee in the Teitiota case reinforce this view that
national and international inaction on climate change threaten the right to life, making it

unlawful for States receiving climate migrants to turn them away.

Second, while only Urgenda was ultimately successful, litigants have also been able to identify
some victories in the defeats of the Teitiota and Juliana cases. In Juliana, it was the recognition
of the consequences of climate change and the related impact on an individual’s human
rights. In Teitiota’s claim, the Committee recognised the right for refugee claims on the
grounds of climate change and emphasised that it is unlawful for governments to return

people when their life will be at risk due to the climate risks in their home countries.
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Third, each one of the cases dealt with the issue of time in quite distinctive ways, with time
becoming a determinant factor in the courts’ decisions. In Urgenda, the Court determined
that a significant effort will have to be made now (i.e. in the present) in order to reduce
greater risks in the future. Both the State and Urgenda agreed that it is necessary to limit the
concentration of greenhouse gases in the atmosphere in order to achieve either the 2C target
or the 1,5C target. Their views differed, however, with regard to the speed to which
greenhouse gases must be reduced. Based on the “broad consensus” about climate science
in the international community, and that “the longer the reduction measures to achieve the
envisaged final target are postponed, the more comprehensive and more expensive they will
become”, the Dutch Supreme Court recognised the urgency in addressing the problem and

determined that the State acted immediately.

A very distinct approach was observed in the Teitiota case, with the UN Human Rights
Committee deciding that it was not necessary for action to be taken in the present (as it will
still take ten to fifteen years until the island becomes inhabitable) and in Juliana, with the
court concluding that the plaintiffs’ should make their case “to the political branches or to the
electorate at large, the latter of which can change the composition of the political branches
through the ballot box” (i.e. a change that will similarly require at least ten years to take
place). These cases illustrate international human rights law’s “complex and multitudinous
connection to time” and the preference of a corporate connection of time over more
subjective experiences of time from the perspective of the individuals involved.®? Time, and
legal definitions of immediacy and temporality, will continue to be an important challenge in

this area of climate change litigation.
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