The Scottish Government’s Brexit proposals are politically
savvy and all-but-impossible
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Yesterday, Nicola Sturgeon unveiled her government’s well-trailed, long-awaited Brexit paper. The 62page paper sets out two options. The Scottish Government’s preferred outcome is for the UK to
participate fully in the European single market and to remain within the EU’s customs union.
Daniel Kenealy argues that these plans may be politically savvy, but are all-but-impossible.
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Sturgeon proposes that the UK joins the European Economic Area (EEA) Agreement, by way of
membership of the European Free Trade Association (EFTA). This would be the softest Brexit
imaginable. Failing that, the paper calls for Scotland “to remain within the EEA and the European
Single Market” (para. 107). How, you ask? The UK Government would make it clear, upon
triggering Article 50, that it is seeking a differentiated settlement for Scotland. That settlement would likely involve
the UK sponsoring a bid for some form of Scottish membership of EFTA, after which Scotland would seek to become
party to the EEA Agreement, thus securing full participation in the single market. The final piece of the puzzle, in
order for Scotland to participate fully in that market, would be a new devolution settlement that would see wideranging powers transferred to the Scottish Parliament. This would, says Nicola Sturgeon, come closest to respecting
the wishes of the Scottish people who voted, by 62% to 38%, to remain in the EU whilst also respecting the result,
across the UK as a whole, to leave.
The document is certainly an exercise in creative thinking. It would be wrong to categorically label the proposal for
Scotland to join the EEA via EFTA, whilst remaining part of a UK that is neither a member of EFTA nor a party to the
EEA, as impossible. It will be my previous sentence, and sentences like it, that SNP politicians trot out in the weeks
and months ahead. But the proposal is all-but-impossible and the legal, political, and technical barriers standing in
the way of it are high, and almost certainly insurmountable. It is telling that Charles Grant – a member of Nicola
Sturgeon’s Standing Council on Europe and a man who understands Brussels as well as anyone – labelled it “ very
hard to make work”.
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This article is not the place to explore all of the problems with the proposal, but let me identify just a few. First,
membership of EFTA is open to ‘any State’ (Article 56). Scotland is not a state and thus the EFTA Treaty would have
to be amended. Beyond that, a sub-state entity like Scotland becoming a party to the EEA Agreement would require
the approval of 27 EU member states and the current 3 EEA-EFTA states. Many of these states will be rightly
cautious about the precedent set, given their own secessionist movements (Spain had already poured cold water on
the Scottish Government proposal).
Furthermore, although the Scottish Government identifies examples of differentiated solutions within the current
EEA arrangements they are poor comparators. The paper rightly makes the point that “Denmark is a [EU] member
state, but parts of its territory – Greenland and the Faroe Islands – are currently outside the EU and the EEA” (para.
108). The paper references the Faroe Islands example repeatedly and indeed the Faroe Islands have been seeking
EFTA membership with Denmark as their sponsor, although that is making slow progress. But to claim that Scotland
can be considered similar to the Faroe Islands is akin to claiming that the UK can be considered similar to the
Channel Islands. To use arrangements made to accommodate tiny overseas territories as an example for a country
of 5.3 million people, possessing major population centres and a diversified economy, is stretching the sinews of
credibility.
Finally, in order for Scotland to meet the obligations of EEA-EFTA membership, almost all areas of policy would
have to be devolved – immigration, business regulations, employment law, competition policy, product standards to
name just a few. This would not be a revision of the devolution settlement; it would be accomplishment of de facto
independence via a murky and technical back door.

If the policy is all-but-impossible, the proposal is politically savvy
If the policy proposal is all-but-impossible, why has the Scottish Government gone to the trouble of publishing it?
One word: politics. The proposal is politically savvy in at least three ways. First, it allows the SNP to play on the
politics of difference, which has proven a highly effective strategy for them. It reminds everybody of the differential
referendum result in Scotland, as opposed to the UK as a whole, and the need for distinctive Scottish values and
interests to be promoted. It does this not only vis-à-vis the EU but also more broadly as regards immigration, with
Nicola Sturgeon able to take a stand in favour of free movement in contrast to the UK Government.
Second, it allows SNP officials to engage in para-diplomacy (where sub-national entities engaging in international
relations). Whilst forms of economic and cultural para-diplomacy are fairly common, political para-diplomacy is less
common and tends to be employed by sub-national governments seeking greater autonomy or independence. It
involves seeking recognition and legitimacy internationally as something more than a region. When local leaders are
seen in international contexts, negotiating and battling for the interests of their territory, this can operate as a form of
nation building. It is something that the SNP have attempted to do since coming to power in 2007. Brexit, and the
pursuit of a differentiated deal for Scotland, have allowed for this type of activity.
Third, it taps into the argument that the UK Government and/or Westminster do not defend Scotland’s interests. My
friend Stuart MacLennan – with whom I’ve published on the Scotland-EU relationship – pithily and accurately sums
it up: “From a nationalist perspective, it makes good practical sense to march supporters to the top of the EEA hill,
only for big, bad Westminster to march them back down again. But for the Scottish Government to present itself as
pursuing a policy it must surely know has no chance of success is fundamentally dishonest”. I agree. It is dishonest.
And the paper is shallow in terms of policy: many pages are taken up by a rehashing of the importance of the
Scotland-EU relationship and when examples are used they are questionable ones.
The question now is what happens next? Theresa May yesterday played down the idea of a differentiated
settlement. But the ball remains in her court. In the New Year attention will focus on the details of the deal that the

2/3

UK Government will seek to make with the EU. And in March we are told Article 50 will be triggered. If Nicola
Sturgeon’s proposals are largely shunned by the UK Government – as they almost certainly will be – then the ball
will be back in her court. Alex Salmond has recently and boldly asserted that he thinks the SNP would score a
victory in a second independence referendum. And Sturgeon, in her foreword to yesterday’s paper, maintained a
second independence referendum as an option (p. viii). Given the current state of public opinion , this may well be
bluff and bluster. At the very least a rejection of these proposals by Theresa May could set the stage for another
showdown between the Scottish and UK Governments, this time over the politics of a second independence
referendum.
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