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The State Department’s move to a more flexible diplomatic
policy on drugs is a rational approach to a difficult question.
This October, the U.S. State Department reiterated its new policy on international drug
enforcement: a more tolerant attitude towards different drug policies, and even outright
legalization, in other countries. John Collins examines this new ‘Brownfield Doctrine’, named
after William Brownfield, Assistant Secretary of State for the Bureau of International Narcotics and
Law Enforcement Affairs. He looks at the international response to the new doctrine, writing that it
will allow states time to innovate around drug policy at the same time debates over how best to
reform international drug treaties continue to play out.
The US State Department recently restated a major shift in US drug diplomacy. At its core is the idea of allowing
greater variation in international policies and the opportunity to develop new national innovations. Ambassador
William Brownfield, Assistant Secretary of State for the Bureau of International Narcotics and Law Enforcement
Affairs, recently summed up the idea:

Things have changed since 1961. We must have enough flexibility to allow us to incorporate those
changes into our policies … to tolerate different national drug policies, to accept the fact that some
countries will have very strict drug approaches; other countries will legalize entire categories of
drugs.

This new ‘Brownfield Doctrine’ has provoked significant international policy discussion and debate.
What is the Brownfield
Doctrine?
The Brownfield Doctrine is a
framework for thinking about how
to readjust international drug
policy in the short term. It’s
based on shifting enforcement
priorities and allowing policy
innovation via flexible
interpretation of certain
antiquated provisions of the
international drug conventions.
It’s derived from US
constitutional principles around
‘purposive’ interpretations of legal
texts rather than maintaining
strict legalistic or ‘originalist’
Ambassador William R. Brownfield, Assistant Secretary of State for International Narcotics and Law
interpretations. Ambassador
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Brownfield described this, similar
to the US constitution, as viewing
the treaties as ‘living breathing documents’ which should be interpreted via their preambulatory principles of
protecting the ‘health and welfare of mankind’ instead of pedantic readings of outdated clauses. It is based on four
points:

1. Defend the integrity of the core of the conventions.
2. Allow flexible interpretation of treaties.
3. Allow different national/regional strategies.
4. Tackle organised crime.
The international response
The response has been tentative and mixed. Member states of drug conventions are pushing ahead with it in
many respects. For example the recent Organization of American States Special General Assembly on Drugs
invoked principles derived from the doctrine. It has become particularly controversial within some circles because
it’s a unilateral framework put forward by the former chief proselytizer and bully on international drug policy – the
United States.
Regardless of who authored it, the four-point approach is on balance a sensible path forward for the immediate
future and allows breathing room for innovation and changes in policy, which could become stalled in messy
discussions around treaty reform. If a Latin American or a European country had authored the framework it would
likely have received a warmer response; it just so happens to be from the US.
Many are justifiably wary of allowing states to redraw international agreements, seeing such a process as a
slippery slope that might result in undermining other treaties such as human rights conventions. However, I think
some realism is justified here.
Empirically, the level of adherence to international agreements varies drastically. In the field of drug control this
has been a consistent theme. As the UK acknowledged as early as 1951, drug conventions had ‘frequently been
more honoured in the breach than in the observance’. Whether states were called out on the inadequacies of their
compliance had little to do with legal reasoning and everything to do with realpolitik. Turkey, for example, was
publicly praised as a model licit (legal) opium cultivator, whilst being quietly criticized for allowing frequent
leakages into the illicit market. Iran was either loudly condemned or quietly ignored for flouting the conventions,
depending on its utility to the leading powers at the time. Afghanistan was frequently overlooked out of a
recognition that enforcing the treaties was, as the Ministry of the Economy pointed out in 1950, ‘impossible’.
Meanwhile, altering international agreements, even if they prove misguided, is so minimal that greater flexibility is
often required in their implementation. One of the key architects of the 1961 Single Convention on Narcotic Drugs,
Herbert May, argued in 1955 that a central goal of the Convention was to provide ‘greater flexibility’ to the
international system due to the likelihood of changed circumstances as well as medical-scientific innovations and
research. The fact that the Single Convention took fourteen years, three drafts and an extremely rancorous
plenipotentiary conference to negotiate should give pause to those who think redrafting is an immediate goal. The
outcome of the Single Convention process was a breakdown in international drug diplomacy as the US set about
torpedoing the document, viewing it as too weak relative to predecessor treaties. Thereafter member states
struggled to agree on its interpretation , and it took two separate drafts to produce the Commentary which purports
to explain it.
The downsides to the State Department’s policy
I have already discussed the human rights aspects. Some argue that the Doctrine doesn’t go far enough and
allows for repressive approaches to be continued and that it’s a tool to hide US ‘violation’ of treaties around
cannabis, while the US continues to enforce the parts of the war on drugs it wants. Further they question why the
US should get to set out the terms for global drug policy reform or debates.
I think these arguments miss the point. Firstly the Brownfield Doctrine is what states make of it. If they use it to
develop innovations around policy, which improve the global approach to drugs and make the repressive model
empirically unjustifiable, then I think it can be extremely positive, especially if it can be used to forward discussions
on treaty reforms. If, on the other hand, it is used to ignore broader issues about drug policy reform, then I think it
will be a negative. It will be up to civil society and reform-minded states to hold other member states’ feet to the fire
on this, but ultimately I think the opportunities drastically outweigh the dangers.

Secondly, it’s very hard to argue that the US is flat-out ‘breaching’ the treaties. The Federal Government is the
executor of the treaties and national legislation is unchanged. The Federal Government also has no ability to force
states to criminalise marijuana. They could use federal resources to enforce federal laws, but that would result in
a drastic reshaping of state-federal relations. The real implications of the Brownfield Doctrine therefore fall on less
powerful states. Uruguay has a far tougher time explaining its decision to legalise cannabis in the context of the
drug treaties, but the Brownfield Doctrine essentially says that the US and other states will allow them breathing
room while the debates around treaty reform play out. To me that seems like a rational approach to a difficult
question.
Thirdly, there is nothing in the treaties which mandates the current ‘war on drugs’ approach. There are certain
legislative actions which adherence to the treaties require, but the level of resourcing is entirely up to states as is
their implementation. The ‘war on drugs’ was a national and bilateral creation, facilitated by multilateral forums,
such as the UN. To end the ‘war on drugs’ requires a rollback on various diplomatic, regional, national and local
fronts. In the immediate term very few of these relate to the drug treaties. Further, evidence of efficacy around
alternative policies is the best inoculation against states continuing the repressive model. In the future, increasing
pluralism in international drug policies will likely render the treaties unsustainable, and that is when treaty rewriting
will likely become inevitable.
Fourthly, no member state is yet advocating rewriting the documents. Multilateral cooperation on any issue is hard
to create. When it is created, the goal of member states becomes to sustain it, even in the face of variance in
implementation and interpretation. The Brownfield Doctrine is just the application of this fact to the field of drug
policy. The most rational reform strategy seems to me one which pushes the doctrine as far as practicable and
uses it to hold the US to a standard of non-intervention outside its borders. When sufficient national level reforms
have taken place, then issues around treaty reforms will become more apparent and practical, but there needs to
be a sequential action process here.
What would treaty reform look like?
I’ve never heard a treaty reform process elaborated convincingly. Some argue that an open debate would provide
the answers. Given the very real economic and structural interests underpinning the current system, that seems
unlikely. Many describe the treaty system as a ‘prohibitionist regime’. The implication is that it’s a monolithic legal
framework, created to enforce a global prohibitionist model and therefore treaty reform is fundamentally required
to change it. That’s a useful conceptual term, but it’s ahistorical and the reality is far more complicated.
It’s a system which has overseen an array of regimes throughout its history, often running concurrently. Some
outlived their usefulness and simply died out. For example, in the 1930s the drug control system encompassed
many regimes, including a regime around regulating global drug manufacturing; one around minimizing illicit
trafficking; another around prohibiting opium smoking (which many states including Britain ignored out of
deference to local security concerns in their colonies) and a regime around developing regulations on production
(again happily ignored by many states when it conflicted with economic interests). These aspects intersected in
various ways at national, regional and international levels, but were far from monolithic.
The implementation of the UN system from the 1970s onwards was overwhelmingly characterized by an extreme
implementation of prohibitionist aspects of the treaties. For certain states it was driven by the US outsourcing its
control efforts, particularly in Latin America. But for many others it was driven by state level responses to a
domestic problem. For example, Asia was an epicenter for the prohibitionist model, not a recipient. The colonial
powers stalled implementing prohibition as long as they could, recognising the dangers of the illicit market as well
as for fiscal reasons. Post-colonial Asian elites associated opium and the opium monopolies with colonialism and
cultural backwardness and enthusiastically embraced strict prohibitionist models. These drives towards
prohibitionist and repressive models were facilitated by the treaty system but not necessarily driven by it. The
implication is that they can be drastically rolled back without any treaty revision.
The weak regulatory ‘core’ of the treaty system
The current treaty system is essentially a regulatory framework for a global licit market in opioid medications
(such as morphine) for the treatment of severe pain. To enforce this market it mandates certain action around

prohibiting non-medical production and manufacturing of these medicines. It was believed that effective regulation
of the licit market would squeeze out illicit supplies, leaving a minimal role for prohibitionist aspects and police
enforcement. This proved profoundly misjudged. When the failures of the regulatory approach to quell the illicit
market became apparent, international policy path determinacy fuelled an exponential growth in enforcement
efforts, thereby creating the modern ‘war on drugs’.
Ultimately the core represents a weak regulatory framework and will need to be updated. For example, it was
based on postwar principles of central economic planning that have since been discredited. As a result 83 percent
of the world has virtually no access to essential pain medicines. However, reforming this core is a very difficult
question which we haven’t even started to grapple with. The economic interests involved are legion also and
unlikely to welcome a reopening of the trading arrangements locked into the system. Focusing all efforts on
reforming the language around the limbic prohibitionist aspects would, in my opinion, be a wasted opportunity.
Instead, the goal should be to roll back prohibition as far as possible and develop our understanding of regulating
previously illicit markets – as is happening with cannabis – via flexible interpretations and innovations. When the
beginnings of a consensus around reforming the core of the conventions becomes apparent, states can also put
the final nail in the coffin of the war on drugs by writing all remnants out of the international treaties.
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