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The CISG and the Unidroit Principles of International Commercial

Contracts

1. Introduction

Imagine the sales law of a national legal systémmidght form part of a civil code, or,
as in the case of common law systems, it mighteb@st in a special statute referred
to at times as a codification of the law relatiogstle. If sale is an integral part of a
civil code, it draws sustenance from the wholehait tcode, in the light of which it
may be augmented or interpreted. It is, in otherdspoan embedded part of a
universal private law landscape. The position isrencomplex for common law
systems. In the case of the UK Sale of Goods Aetunderlying common law stands
in for the code but there is a degree of detachrokthe statute from the common
law. It is only if a question concerning a sale tcact cannot be resolved within the
four corners of the statute that resort may betbatle underlying common law. The
underlying common law may not, however, contradie terms of the statute.
Moreover, at this point the meaning of “common lawfurcates so as to require a
distinction to be drawn between common law in #ésrower sense, which excludes
equity, and equity. Apart from these differencespproach, national sales law have
one major thing in common: there is a legal hiated to which resort may be had to
deal with ancillary issues of general contract,perty and tort (or delict). National

sales laws are not ethereal, located in splendidtisn in some sort of legal cloud.

Contrast this with the CISG, a remarkably succéssfiirument. As important as the
special contract of sale is, there is somethingroinversion in creating uniformity
here when there is no general foundation on whicket the CISG. It is almost as
though the roof of a house is being constructear po the walls and foundation. This
IS not a criticism: the imperative needs of tratiemal commerce supply a drive for
uniformity in the area of sale that cannot wait mpaore extended attempts to fashion

a body of transnational uniform private law. Effodre being made at various levels

! Sale of Goods Act 1979 (UK), s.62(2) (the 1979 iat consolidation of the original Act of 1893
together with later amending legislation).
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to bring this about, ranging from assertions thereé exists a sort of modelex
mercatoria, to private efforts to list fundamental principlestransnational latvand
onward to restatements of transnational contractsiach as the Unidroit Principles of
International Commercial Contracts (PICC). In thaper, | shall explore the extent to
which the PICC can be prayed in aid of developihg CISG. When | say
“developing”, | am making the obvious point thae t8ISG that was created in 1980
is not a static legal artefact but a dynamic vehslipplemented year on year by

implementation and commentary.

Another issue that contrasts national law and wmftaw should be appreciated. In
the case of a common law statute like the Sale @ddS Act, the dividing line
between common law contract and statutory sales ifawot a matter of great
moment. English courts are used to applying the 8&Goods Act by analogyjust

as Atrticle 2 of the Uniform Commercial Code, atskefor teaching purposes, is often
taken as a statutory rescript of the general lasootract in the United States. Prior to
the introduction of special statutory provision tmntracts akin to sale, such as work
and materials contracts, English courts appliedsme quality standards to materials
supplied under such contracts as they did to sagpods contract$.The CISG is
very different because this option is not open.e&ision to the effect that Article 3
takes out a certain type of contract from the CI8i@&gs into play the choice of law
process and a possible result via national law\ilwatld be altogether different from
the result that would have been arrived at under @hSG or by an analogical
extension of the CISG. The characteristics of atreoh that is excluded from the
CISG by virtue of Article 3 are not so differenbifn sale contracts as to justify such

an outcome.

The character of the PICC should now be address&mtdbanything further is said
about the CISG.

2 See K BergerThe Creeping Codification of the New Lex Mercatoria (2nd edn 2010).

% In more recent times, the need for this has beeiated by the passing of legislation that tradies t

solutions of the Sale of Goods Act in relationdtated contractual types, e.g. the Supply of Goods
and Services Act 1982.
* See, e.g.Young and Marten Ltd v McManus Childs Ltd [1969] 1 AC 454.
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2. ThePurpose/Aspirations of the PICC

The PICC is a versatile instrument capable of sgna variety of purposes. It can
serve as a source of inspiration in the reform obantry’s domestic law of contract
and as the applicable law for arbitPahough regrettably not for European judidial,
purposes. It has aspirations to be a code in itsrght: how else can one explain, for
example, its insistence that the implied duty obdjdaith and fair dealing in Article
1.7 may not be excluded by the partfetf8 broad ambitions are evident in the
Preamble, where it states that it “may” be apphdten contracting parties have
agreed that their disputes shall be settled aacogrdi “general principles of law, the
lex mercatoria or the like” or have simply failed to make any peion for an
applicable law. Closer to the theme of this patiex,PICC may be used to “interpret
or supplement international uniform instruments.domestic law”. It is not unfair to
ask whether in this last instance the legislatdrether it is the United Nations or a
nation State, might have something to say abouiniger. These instruments are not
to be supplemented by the PICC purely onifise dixit of the PICC. That said, there
is a space to be filled in the international lefyghament, particularly in the case of
contracts that are not governed by the CISG, swleamstruction, franchising,
intellectual property licensing, and various forofsagency contracts. The PICC has
been floated to fulfil a need for contracting pestand its true measure of success lies
in the extent to which it is adopted in practicéieh of course, as even in the case of
top-of-the-line manufactured goods, depends upenvigour and astuteness of the

way in which it is marketed. One can sympathisehwiltose who brush aside

° e.g., Lithuania: see V Mikelenas, “The Influené¢énstruments of Harmonisation of Private Law
upon the Reform of Civil Law in Lithuania” (2008)¥X Juridica International 143.

® Art 28(1) of the UNCITRAL Model Law on InternatiashCommercial Arbitration (1985, revised
2006): “The arbitral tribunal shall decide the dispin accordance with such rules of law as are
chosen by the parties as applicable to the sulsstafritie dispute...”.

" Regulation (EC) No 593/2008 of the European Padiat and of the Council of 17 June 2008 on the
law applicable to contractual obligations (Romedgital (13) and Arts 2, 3(1).

®The interesting question here relates to implieduesion taking the form of agreed contractual
provisions that are judged to be at variance withgood faith standard. Does this practice offéied t
provision in question? To what extent, also, aesparties free to define good faith and fair dealin

for the purposes of their contract?
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criticisms of legitimacy and overreach and arguedase for the PICC as something

whose validity and utility should be measured Bysiiccess in the legal market place.

3. ThePICC and Article7 of the CISG

Let us assume that the road is open to apply t8€Rh conjunction with the CISG.
There are various points at which the PICC mighheanto play. The PICC could
most obviously supply responses to issues thaeactided by the CISG, notably
contractual validity. They could supply, in the ead framework agreements, such as
distributorship agreements, that are associateld mwdividual sales, an harmonious
applicable law that works in tandem with the CISBew parallel contracts are under

consideration. Might one go further and supply theith a role within the CISG?

Article 7(1) of the CISG calls for the Conventiom be interpreted in a way that
recognises both its international character andnded to promote uniformity in its
application and the observance of good faith ierimational trade. There does not
appear to be a great deal of scope for any roleetgiven to the PICC here. The
international character of the CISG is best recsgphiby courts and tribunals
refraining from imposing a domestic view on its\yasions and taking note of foreign
decisions and writings. This is easier to say tisaapply. The same might be said for
uniformity of application. The PICC do not add dmgg here and indeed have
adopted a somewhat similar provision for their owternal purpose$.As for the
meaning of good faith in Article 7(1), there iglétto be gained by consulting the
PICC, which have a dedicated provision on the eatitng parties’ duty to act in good
faith in Article 1.7. Good faith is notoriously @dult to define and a few of the
illustrations raise questions of their own. Thd defiiculty, however, lies in knowing
how good faith can be applied to the interpretatbrihe CISG itself, which is the
role accorded to it by Article 7(1). Traditionallgivil law systems tend towards the
teleological and common law systems to the litéBéihd literalism would accord no
role at all to good faith in the interpretative pess, but a blind disregard of the text

itself would give rise to the opposite fault of dejing from the rule of law in favour

°Art. 1.6.
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of unbridled subjective discretion on the partwdge or arbitrator. The key question
is how much ambiguity should there be in a texblefa role may be accorded to

good faith in interpreting it. The PICC do not as&n answering this question.

The PICC may have a greater role to play underckerr(2). First of all, if one may
derive an immanent principle of good faith throughthe CISG, which given the
decision not to express such a duty in the texttbdse seen as controversial, the
PICC might supply examples of the application obdydaith. The confidentiality of
so many arbitral awards, nevertheless, suggestsatina scrutiny of awards for
meaningful examples of good faith would producengtiickings. More broadly, the
PICC might supply assistance in deriving other ganprinciples underlying the
CISG. Time was at a premium in the treaty-makingcpss that led to the CISG. The
need for compromise, sometimes taking the form difrevity of expression that
concealed disagreement — the absence of a refei@nmoglied exclusion in Article 6
and the broad generality of the interest rule iticke 78 are good examples of this —
ensured that the CISG suffers at intervals fromegree of vagueness, brevity of
expression and omissions. This is how the PICQyrasg) the legitimacy of their use,
might have a role to play in assisting tribunalsilt@aps in the CISG despite the lack
of any particular or general mention of them in tiext of Article 7(2)° By
legitimacy, | especially have in mind the need @mdnstrate that for a particular
principle, and not for the whole package that wietba PICC, there is a clear causal
connection between the principle and the CISG. fithe line is not unimportant, in
that the CISG preceded the first edition of the @I(Gut it may be open to
demonstration that the PICC record a rule thatgates both the CISG and the later
PICC. Subject to that, except where they would reafict the CISG, the PICC might
stimulate the search for unstated general pringiplethe CISG. The need for such
principles to emerge and fill out the CISG is clebe CISG can be changed only by
means of a diplomatic conference. For the CISGrethe no equivalent of the

continuing editorial work provided for in the Ameain Uniform Commercial Code.

1% Art 7(2) requires general principles to underpie €ISG and not be brought in from the outside: U
Magnus, “General Principles of UN-Sales Law” (1997hternational Trade and Business Law
Annual 33, 39.
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Without the assistance of the PICC, courts ancumialls would be called upon to
perform unaided difficult juristic tasks in discarg underlying general principles.
The extensive bank of decisions to date suggestsféiv of them are equal to the
task. In addition, the PICC can be revised at watlsrwithout the elaborate structure
of a diplomatic conference. Moreover, they aretéchfn much the same way as the
Uniform Commercial Code with hypothetical illusicats and comment attached to

each Article. This gives them a real measure oéssibility.

PICC asInternational Usage

A question that is not infrequently asked aboutRNeC, as well as about Incoterms,
is whether the PICC can be brought into the foldhef CISG under Article 9(2) as
“usage of which the parties knew or ought to harewkn and which in international
trade is widely known to, and regularly observed fgrties to contracts of the type
involved in the particular trade concerned”. Tlsisi0t an expansive formula, which is
hardly surprising given the sensitivities about ittgosition of established usage on
developing and socialist countries that were mahifie the drafting process. The
first and most obvious point to make is that thema be no wholesale incorporation
of the PICC in any particular contract, not leastduse those who drafted the CISG
have always made it clear that they selected tis¢ fode and not the most widely
observed rule. As the matter was put in the Intetida to the 1994 edition: “[T]he
UNIDROIT Principles...embody what are perceivet&othe best solutions, even if
still not generally adopted”. The CISG does ndtrde“usage” but the better view is
that it means mercantile conduct and practiéeBhese might include the use of
letters of confirmation, the requirement that adugemand compensation within a
given time shorter than a normal limitation periadd the presence of both seller and
buyer when the goods are checked. Moreover, thapocation of usage via Article

9(2) rests upon the agreement, express or impbédhe parties. The PICC are

1 See A Garro, “Reconciliation of Legal Traditiomsthe U.N. Convention on Contracts for the
International Sale of Goods” (1989) R&ernational Lawyer 443.

125ee S Kroll, L Mistelis and P Perales Viscasillals, Convention on Contracts for the International
Sale of Goods (CISG) (2011), Art 9 (Perales Viscasillas).
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capable, in my opinion, of providing the best seevio the continuing development of
the CISG if their validity rules — hardly a mattefr usage - could be in some way
hitched to the CISG. For the most part, howevdidiga rules are concerned with the
integrity of contractual consent, and are thusramtéo any agreement between the
parties about the scope of usage. The PICC camngiutatively applicable to the
issue of consent itself, or even to the processofractual formation. Unlike the law
of a nation State, the PICC cannot be applied aefault applicable law in the
judicial process further to the application of d®of law rules.

Looking at the varied content of the PICC, they pdse conventional rules on
formation, rules on validity, rules on performanaad rules on remedies. There are
also rules on limitations and plural obligors arddigees. Of these, only the rules on
performance might fairly be said to be eligiblenrd @ven then only on a one-by-one
basis — for treatment as agreed binding usage.opeaing chapter of the PICC,
moreover, contains a number of provisions that rbaysaid to represent codal
aspirations, not the least of which, as mentionadiez, is the rule prohibiting the

exclusion of the standard of good faith and faalohg in Article 1.7.

None of this, so far, addresses the empirical quest how well the PICC are known
to traders, and more particularly, to traders m ‘tharticular trade concerned”, in the
language of Article 7(2) of the CISG. | venturethink that, despite the great success
the PICC have already demonstrated in becoming krtovarbitrators and scholars,
this is a long way short of becoming known to thmeany trade. Lawyers are often
pulled up short by the ignorance of the law showndy people, and are sometimes
shocked to know that issues high on their pridrgityfeature lower down on the list of
traders. The concern of traders, who frequentlyndb conclude international sale
contracts with lawyers holding their hands, is maimith doing the deal and hoping
that awkward legal issues do not raise their ha@adse performance of the contract.
This is an impediment to the incorporation of ewose PICC rules that are

otherwise suitable for incorporation as usage vigcke 9(2) of the CISG.

5. Doesthe CISG Need a General Contract Law?
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The major express exclusions from the CISG aregatg@nd validity as expressed in
Article 4. Although the PICC occasionally strayanissues of property, they add
nothing to the proprietary aspect of sale transastiValidity, of course, is a different
matter, where a dedicated chapter in the PICC coender sterling service to the
CISG. This will not be true, however, of all of sovisions. For example, given the
nature of international contracting, where contracparties may be expected to have
a modicum of substance and sophistication, it sl ha conceive of circumstances
where the rule dealing with gross disparitwould have any practical application.
There is also a provision in the non-performancaptér that one might refer to as
guasi-validity, namely, the question of grosslyesgive sums stipulated as payable in
the event of non-performanc&Probably more important is another provision iatth
same chapter dealing with the exclusion and linoitadf liability, requiring that such

clauses not be “grossly unfair” if they are to beaked against the other party.

Before we consider these PICC provisions, it istivdirst taking note of the very
broad sweep of the opening part of Article 4. Agarin formation, the CISG governs
the rights and obligations of the seller and bwgresing from a contract of sale. The
scope of the CISG is broader than the scope a#iddat sale in some civil codes, so
that no practical distinction may be drawn betwgeneral contract law and special
sales law. Apart from the validity exclusion, thiSG applies to both the general and
the specific. It was necessary to do this, for otiee the specific sale provisions of
the CISG would be at risk of distortion at the hawfi general contract principles in
the various national laws. For example, had thetéoaen inserted a general damages
provision in Article 74, there would have been ghhrisk of different national laws
adopting widely divergent approaches to the awdrdlamages, perhaps in some
cases demanding fault on the part of the obligdickvwould have been destructive
of uniformity. Even if express provisions are ngaidable for all contract questions,
there is a rich possibility of working the instrumieso as to discern the general

BArt3.2.7.
“Art7.4.13.
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principles on which it is based, further to Articl€2), without even calling on the
PICC for assistanc®.

Now, the CISG does not as such recognise the freeda@ontracting parties to settle
liquidated damages in advance of the breach buaty imstrument as committed as the
CISG is to party autonomy, one could hardly say shieh freedom is inimical to the
CISG. The section dealing with damages, howevertanos no hint of any part that
the contracting parties themselves might play ie ttalculation of a damages
entittement, but, if the contract lays down a measor means of calculation, a
contracting party’s right to require performatfcshould go a long way towards
justifying a clause of this type. And there is, emvrer, the general provision that the
parties are free to exclude the CISG or modify ahits provisions-’ In relation to
both clauses fixing the amount of damages, as agelilauses limiting or excluding
liability, can it be said that these are matteet t#re governed by the CISG as relating
to the rights and duties of seller and buyer? Téeegal language of Article 4 aptly
embraces them. The real question, however, is whdtie parties are free to set
damages at an oppressive level, or oppressivelydinexclude liability. | shall return

to this question later.

6. PICC and Interaction with the CISG

Taking those cautionary remarks about the PICCgesed on board, and mindful of
the expansive scope of the CISG further to Artilé propose now to address certain
provisions of the PICC to see how they interachwitovisions of the CISG. It is easy
enough to make general statements about the w@iidycomplementarity of the PICC
but an attempt has to be made at the concreteti@gele how much support the PICC
can provide for the CISG.

(a) performance and payment

15 See below.
18 Under Arts 46 and 62.
7 Art 6.
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| have long thought that the PICC provisions mib&tly to constitute usage, and most
likely to provide practical assistance in the rasoh of day to day problems, are the
rules dealing with the modalities of performancewHhelpful in fact are they? The
CISG does not deal with payment instruments, caimgitself with the buyer’s duty
to take delivery and pay the price. May the buysey py means of a cheque? Payment
by cheque amounts to a form of conditional paymfigble to be reversed if the
drawee bank dishonours the cheque. It may be douhtavever, that a seller who
has parted with control of the goods by deliveringm to the buyer in return for a
cheque, derives a great deal of comfort from theclkesion that the buyer’'s payment
no longer stands, especially if the buyer is ineotand the property in the goods has

passed upon delivery.

What does the PICC have to say about cheques? tEHays in Article 6.1.7 that
payment pay be made by any means used in the oyduoarse of business at the
place of payment, and, more particularly, that ptarece of a cheque as payment is
conditional upon the cheque being honoufeBoes this mean that common usage
at the place of payment can be enforced by therbayen if it is notthe most
common usage, and even if it does not provide ¢lerswvith the assurance it needs in
order to release the goods? If it does, it is lyaaddatisfactory rule to be imported into
a CISG contract. It means that a seller may havenase delivery in return for
payment by cheque, so the onus would be put orseler to insist in advance on
payment by other means. A prudent seller shouldlive to this problem, since the

risk of a distant buyer’s insolvency is not lighttybe entertained.

According to the PICC, the place of payment is pmastively the seller’s place of
business under Article 6.1.6(a). This is less pet¢han the CISG which, in Article
57, also establishes the seller’s place of busiaesthe place of payment, except in
the case where delivery and payment are concundrgre payment is made at the
place where the goods are handed 8¥&imultaneous performance is a particular,

8 See PICC Art 6.1.7(2).
19 Some legal systems will not provide for the proyés revert to the seller in such circumstances.
2 Art 6.1.7.

Z This is far from perfect for dealing with casesandhpayment is processed through the banking

system.
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though far from invariable, feature of sale consaso it is no criticism of the PICC,
an instrument of general contractual applicatibat ho provision is made for this in
regard to the place of payméhtThe rule in Article 6.1.6(a) is departed from by
implication where the seller has made it known thayment may be made into a
bank account® The PICC provide for a level of detail absent frime CISG in this
respect, more particularly so where they permitlibiger to make payment into any
of the disclosed seller’s accounts if the selles hat specified the particular account
to receive paymert. The difficult question of determining when paymésitmade
through the banking system, not touched upon ahdhe CISG, receives a response
of sorts from the PICC when they assert that paynsemade when it is “effective”.
The devil is in the detail: what does it mean tg gzt payment is effective? The
comment to Article 6.1.8 sets out a dazzling arrdypossibilities before the
concession is made that it is “extremely difficidtestablish a definite rule” but that
the rule set out might be conducive to arrivinghe correct answer in a concrete

case.

As far as the currency of payment goes, the PIGfgap in the CISG payment
scheme in providing that the currency of paymeprésumptively the currency of the
place of paymenrf If the parties have nevertheless settled uporrr@mecy other than
that of the place of payment, payment may nevesisebe made in the place of
payment except where that currency is not freelyotiable or the parties have been
insistent that only the nominated currency will ddoreover, even for this latter
exception, the currency of the place of paymenitt val permissible if it is impossible
for the buyer to make payment in the stipulatedenuoy?® One may find reasons to
criticise these rules — some convertible currencies example, have a broader
trading spread between selling and buying pricaa tithers — but there is no denying
their usefulness to parties to an internationa agreement.

2 Elsewhere, however, provision is made: see Ar#6.1
2 Art6.1.8.

2 Art 6.1.8(1).

*® Art 6.1.10.

At 6.1.9.
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The PICC also deals with a feature absent fromQi&G, namely the attribution of
payments where the obligor owes more than one“deince the debts in question
may derive from multiple sources, not all of whiake contracts governed by the
PICC, the presence of these provisions, as suitgblbey may be in a civil code, is
not at all easy to justify in the PICC. The PICCrat even pretend that this rule rests
upon the implied agreement of the contracting partat the time the particular

payment is made.

Moving to a more controversial question, therehis subject of interest to consider.
Article 78 of the CISG, as is well known, lays doam entitlement to interest in the
case of sums that are in arrear, yet does notlatgthe rate or type of interest or the
commencement date. Article 7.4.9 of the PICC iserforthcoming. It provides for
interest to run from the date that payment is due &so, in allowing for damages
where non-payment causes harm to the obligee, gitipldraws a distinction between
interest and damages. In paragraph (2) the PI@Qlate:

The rate of interest shall be the average sham-tending rate to prime
borrowers prevailing for the currency of paymenthat place for payment, or
where no such rate exists at that place, thendhee gate in the State of the
currency of payment. In the absence of such aataagther place the rate of
interest shall be the appropriate rate fixed by ldwe of the State of the

currency of payment.

There is no mention here, or in the official commevhether the interest awarded is
compounded and, if so, at what rests (or interviis) compounding takes place.
Apart from its particular merits as a rule, theifcdl question thus presented is the
effect it will have on a CISG contract where eitbeboth of the contracting parties is
resident in an Islamic State that enforces theipitdn on interest (rib). There were
during the conference proceedings in Vienna in 188Qcrete proposals to have a
more detailed provision dealing with interéShut it proved impossible to arrive at a
consensus when it came to making particular prowi$or the calculation of interest

and in the final stages the current, muted text praserred. A reference in a CISG

2IArt 6.1.12.
2 REF]
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dispute to Article 7.4.9(2) is open to criticism tire ground that it undoes a delicate
compromis€’ which invites contracting parties to set their ovate or even, in
compliance with a religious proscription, to disperwith it altogether. If the PICC
rule were applied in a sufficient number of caslesn a court or tribunal applying the
CISG might be under an obligation under Article )7{@ adopt that that ruling,
notwithstanding religious sensitivities about ietr Under Article 78, although this
is dealt with in a section apart from damagesrastemight be allowed in the form of
damages in a way that is inoffensive to religioetidis. An obligee kept out of his
money either has to borrow to cover the paymentagyagise loses the opportunity to

invest the money, and therefore suffers a loss emsgble in damages.
(b) quality and fundamental breach

Apart from Article 35(1), whose focus appears todmecompliance with express
quality and related standards laid down in the reatt there is no general provision in
the CISG dealing with quality as such. Insteadrelee general provisions dealing
with fitness for purpose, whether that purposéésdrdinary purpose served by goods
of the kind supplied or a purpose particular toitigividual buyer. There is no great
distinction between a minimum quality standard andhinimum fitness standard.
They are two different ways of looking at the gaatie former preoccupied with the
goods in the hands of the seller at the point nfi¢e and the latter with the goods in
the buyer’s hands. That said, if the CISG weregdhought deficient in not having an
implied minimum quality standard, the question nigihise whether it would be
appropriate to supplement the CISG with PICC Agti&l.1.6, which lays down a
minimum standard of performance “that is reasonahbknot less than average in the
circumstances”. | have long failed to see the pointhis provision, and provisions
like it in other instrument® Goods may be perfectly fit for the buyer's purpgse

still be below average. In a conference hall brimgniwith highly intelligent

2 For an example of the sensitivities at staketise€gyptian delegate’s comments at th® 34
Meeting (3 April 1980), A/ICONF.97.¢c/C.1/SR34, pat#is 14. See also the Iraqi delegate: ibid, para
20. The preference of delegates from Islamic coemtwas for a reservation provision, which did not
materialise.

% Principles of European Contract Law Art 6:108s ltejected in favour of a reasonable quality

standard in the Draft Common Frame of Referencell A{:108.
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delegates, or on a panel of well-qualified spegkbere will be some who are below

average. Article 5.1.6 is not apt for supplementhgCISG.

As for fundamental breach, the rule in Article Z3he CISG has its shortcomings. It
is concerned only with the factual consequencdsedch. A substantial body of case
law supports the view that those consequences toareach a high level of severity
before the breach can be regarded as fundaniértainakes no provision for the
perceived importance of particular contract termdoo the particular character of
fast-moving market¥ Admittedly, contracting parties may make furthesyision in
accordance with Article 6, and there is always fgussibility of an established
contrary usage under Article 9, but these pattiefmarture from the text of Article 25
are not easy to follow and amount to consideraég ithan would be achieved by a
more open-ended approach to fundamental breachnigwiourts and tribunals to
consider a wide range of factors, not all of equeight and not all consonant with
each other on a given set of facts. This is theagmgh adopted in the fundamental

non-performance provision, Article 7.3.1 of the BIC

Article 7.3.1, if capable of being applied in a GI®ase, would do much to redress
the deficiencies of Article 25. German courts thave departed from the text of
Article 25, albeit for good reasons, in order taale results that cannot be supported
by Article 253 would find a source of legitimacy for their deois$ if they could
invoke Article 7.3.1. This is because the textlafttprovision does not refer solely to
factual deprivation of benefit but permits referenc other factors as well, including
whether the non-performance is intentional or reskl] the degree of detriment that

the non-performer would suffer if the contract wéeeminated, and whether strict

31 See, e.g., BGH 3 April 1996; Tribunal Cantonalaial?7 April 2007; OLG Kdln 14 October 2002
(avoidance as last resort (@dtima ratio)); BGer 18 May 2009.

32 Unlike ULIS Art 28: “Failure to deliver the goods the date fixed shall amount to a fundamental
breach of the contract whenever a price for sudugds quoted on a market where the buyer can
obtain them.”

% See, eg, OLG Hamburg 28 February 1997 and OLGddsi$ 24 April 1997 (both available in

translation on the Pace websitétp://cisgw3law.pace.edu/cajeBor criticism, see M Bridge,

“Avoidance for Fundamental Breach under the CISEF1Q) 59 International and Comparative Law
Quarterly 911.
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compliance is “of essence” under the contract. Afram the questiomow might the
PICC be brought into play, there is the followimguperable obstacle: a reference to
whether a term is “of essence” is contradictoryhef test for fundamental breach laid
down in Article 25. It is not based on the actuahgequences of breach in a given
case at all. A contractual provision might be “esence” under the PICC even if the
consequences of its non-performance would notfyustrmination. A test like the
one in Article 7.3.1 is, in contrast, perfectly abfe of embracing criteria that pull in

different directions.
(c) hardship and force majeure

The test for dorce majeure event that excuses from liability the non-perforngemn

its fundamental aspects the same under the CISGhanBICC3* No more need be
said. It is the connection between the conceptanfiship and that dorce majeure
that needs to be considered. First of all, a furetaal difference between the way the
two concepts operate has to be noted. The obligaking force majeure is adopting

a passive role in requesting that the full rigotithe contract not be imposed upon
him. He is requesting relief from the rigour of tbentract. On the other hand, the
obligor invoking hardship is not seeking to be eptd from the consequences of
failing to perform the contract in the same way $egks instead to have the contract
bent to his will so that it serves his purpose.wmts to have the contract modified. It
is obvious that hardship will play a greater ralesome types of contract than others.
Contracts that involve a heavy investment in lakemat materials lend themselves to
a claim of hardship; a normal, one-shot sale ofdgocontract does not. If a sale of
goods contract, however, calls for long-term sumplyor the provision of customised
goods, then hardship may come into play. This sabse the seller will be keen to
recover sunk costs. Although they are different,raelligent reading of the PICC
calls for force majeure and hardship to be considered alongside each adisers
explicitly recognised in the comments on toece majeure provision of the PICG>

The CISG does not contain a provision dealing \wahdship. This prompts a number

of questions. First, does the question of hardgbipo the rights and duties of seller

3 Arts 79 (CISG) and 7.1.7 (PICC).
BArt7.1.7.
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and buyer under Article 4? Secondly, if the answeges, do the general principles on
which the CISG is based support the applicatioa dbctrine of hardship? Thirdly, is

the failure of the CISG expressly to deal with Ishig a gap in the coverage of the
CISG, or a positive exclusion of the hardship doetfrom the Convention? Fourthly,

if we are looking at an omission rather than a tpasiexclusion, may the PICC

supply a hardship rule further to either Articl@)7¢r Article 9(1)?

An answer in the affirmative was given to the figstestion by the Belgian Cour de
cassation in 2009, which concerned a contracttersale of steel tubes where the
cost of steel, for the seller, had unexpectedlgrrisy 70 percent after the contract
date. Building on Article 79 of the CISG and theadof impediment, reciting the
content of Article 7(1) and (2), and taking notettug PICC treatment of hardship, the
court, in the most rudimentary way, concluded thatCISG contained a gap in that it
did not have a provision to deal fundamental distaces of the contract balance. The
buyer was therefore bound to renegotiate the confnace with the seller. Needless
to say, the report says nothing about the sellabgity to hedge against price
increases in steel, nor does it explain why théeisdlad evidently failed to take
precautions to secure a source of supply for @slsto that it might commit itself to a
sale of steel tubes at a fixed price. Again, theigien does not take issue with
arguments in the court below based on provisions®iCISG apparently at variance
with the seller’s requested renegotiation. The rsagtificant of these is Article 29(1)
which, in providing that a contract may be modifiegd mere agreement, reinforces
the pacta sunt servanda principle and underlines the importance of freedom

contract. Article 29 supports agreed modificatioot imposed modification.

Returning to my four questions, does hardship ghéaights and duties of buyer and
seller arising from a contract of sale further tdiéle 4. The seller's claim appears to
concern its sunk, or reliance, investment in thatrewt. That is an investment it
incurred in preparing for performance. It seemsarcléhat this falls within the
language of Article 4. Had it been a case of omeypgarofiting from the unfulfilled
contract, so as to raise a question of restituitacguld not be denied that this too fell

within Article 43° The CISG, whether intentionally or not, does nealdfully with

% Art 84 deals with the restitutionary consequerafesvoided contracts.
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the consequences of impediment in Article®7The second question is whether the
general principles in Article 7(2) support a rentgfon of the contract on the basis
of hardship. | find only the most meagre support tfus approach in the CISG.
Article 29(1), referred to earlier, strongly supsothe principle of freedom of
contract. The CISG formation rules in general asstimt the parties are free agents.
There is in the CISG, and unlike the PICC, no gainstatement of liability for bad
faith negotiations? though there is a particular head of liabilitysarg out of
irrevocable offers? In sum, I do not believe that there is a gap.eladt the silence of
the CISG is consistent with the implicit rejectioha hardship doctrine. A provision
on hardship was at one time under consideratiamen1977 draft but was rejected
without reasons being record€dThis is the response to my third question. The
consequence of rejection should, in this case, nikanhthere is no scope for a
hardship provision to be brought in as part of dpelicable law in accordance with
Article 7(2). The fourth question, in consequenibags not come into play. There is
simply not enough in the CISG for us to determimat tPICC Articles 6.2.1-3 are a
useful distillation of a general principle of hangs apt for incorporation in the CISG
via Article 7(2). The rules embodied in PICC Aréisl6.2.1-3 are not implicit in the
text of Article 79 of the CISG. Moreover, any asser that good faith, if it could be
derived as a general principle under Article 7¢@)uld require the obligee to submit
to contractual modification would simply demonstrahat good faith, in meaning
everything, would mean nothing. Good faith wouldamen some cases thpacta
sunt servanda. In some cases, it would mean the exact oppdsitegislative text has
to have some meaning; visceral, subjective appbieatof good faith are a denial of

the rule of law.
(d) agreed damages and exclusion clauses

Agreed damages and exclusion clauses may be tagether. In the PICC, provision
is made for both matters, but not in the validibapter. It should not, however, for

37 It does not contain a provision for the divisidrempenses incurred by one party in making
preparations to perform the contract.
% Art 2.1.15.
39 Art 16(2).
0 A/32/17 Annex |, pars 458-60.
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the purposes of the CISG be assumed that thesermatnnot be caught by the
validity exception in Article 4 so as to be dispb®é¢ under the applicable law. Article
7.1.6 of the PICC states that a clause limitingercluding liability may not be

invoked if it would be “grossly unfair” to do sodb not see how this provision could
be brought into the CISG via Article 7(2) since il¢ 6 states in uncompromising
terms that the contracting parties are free togimfrom or vary the effect of any of
the provisions of the CISG. A similar, though noitg as forceful, response can be
made to Article 7.4.13 of the PICC, which calls tbe reduction of agreed sums
payable upon non-performance to the extent that #ine “grossly excessive”. This

also founders upon Article 6 to the extent that plaeties are varying the effect of

Article 74 on the assessment of damages.

Articles 7.1.6 and 7.4.13 amount to public politgtements. One might see some
support for the applicable law relying upon theidity exception in Article 4 so as to
introduce its notions of public policy, but in whatense can a transnational,
disembodied set of principles in the CISG be anresgion of any State’s public
policy? | shall have to be persuaded that thersush a thing as a transnational,
stateless body of public policy, though arbitratkegn to expand the boundaries of

arbitration and to assert its legitimacy might dieee.

7. PICC asUpdating Instrument for CISG?

The CISG was signed at Vienna in 1980 as the caltimig event in a very protracted
process, going back to the late 1920s if one trémsl 964 Hague uniform laws, as
one should, as an interim development in the psotiest led to the CISG. Concerns
have been expressed that the CISG is showing s &lge progress towards a
Common European Sales Law (CESL)he final standing of which is far from
determined, may be taken as some evidence of atoegutlate the CISG. | sapme
evidence because the CESL appears to be desigimedripr to serve the cause of
consumer contracts whilst also adding, as thougly there a species of consumer

contract, those commercial contracts where onédefpiarties is a small-to-medium

“[REF]
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enterprise (SME). Furthermore, some of the diffeesnbetween the CISG and the
CESL appear to reflect a change of philosophy rathen an updating of provisions
in the CISG¥ Certainly, the CESL ventures into an area that wasated by the
CISG and whose omission from the CISG represergsobits greatest shortcomings
— contractual validity. Although not the whole dlidity is excluded by the CISG —
the absence of a required writing, as well as sehewal of doctrines of cause and
consideration, are evidence of some engagemenhdyCtSG with validity — the
absence of any treatment in the CISG of provisidealing with matters such as
duress, mistake and excessive penalty clausesasgaus matter. A broad application
of, say, the doctrine adrreur in French domestic lait?, as part of the applicable law
accompanying the CISG, has the capacity of disiprtinose provisions of the CISG
dealing with performance by seller and buyer. Sinyl the rules on
misrepresentation in common law systems, generotieeir grant of rescission rights,
“*4are capable of undermining the doctrine of fundamidsreach with its philosophy
of contractual continuance. The validity rules the¢ part of the applicable law are
therefore capable of being destructive of the umity won by the CISG. The
position might not greatly be improved if the PIGGles on validity could be
conjoined with the CISG. For example, avoidancéhefcontract for mistake depends
on an objective standard that the mistaken partyldvbave contracted on materially
different terms' This could undermine the more severe fundamemtsdh test in
Article 25 if, for example, a buyer were allowedassert the mistaken belief that the
seller would deliver conforming goods. The recaatibn of validity and

performance rules is a problem that is far fromihgwbeen resolved.

*2The hardship provision is the best example ofithite PICC.

*3 Code civil Art 1109 (which is interpreted to affiarelief for subjective unilateral mistake, though

party at fault may be delictually liable under AB82).

* A partial inducement by means of a material missentation suffices. A contract may be

rescinded on this ground even if, in those casegevthhe misrepresentation is also incorporateldn t

contract as a term thereof, the consequences albrfall far short of the standard required for
avoidance under CISG Art 25.
At 3.2.2,
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It is concerns about the potential impact of reglatevelopments, such as the CESL
and the OHADA® Uniform Act on General Commercial Law, on thisstixig hard-
won uniformity of international sales law that |édl the Swiss proposal that the
United Nations undertake further work in the ardaharmonising international
contract law?’ The potential scope of such a project, of cougaes beyond any
measure of sales law supplemented by general codéna. That said, it should be
recalled that UNCITRAL gave its endorsement to2B&0 edition of the PIC& as “a
comprehensive set of rules for international conmméicontracts, complementing a
number of international trade law instruments, udahg the United Nations Sales
Convention”. It further commended the use of th€®lin accordance with the
PICC'’s purposes as stated in the Prearfibldhe most relevant of these purposes for
the moment is the use of the PICC “to interpresupplement international uniform
law instruments”. This is hardly the same thinguasncorporation by reference of the
PICC in the text of the CISG but it surely is asda UNCITRAL could have gone in
recognising the PICC.

The PICC have the great merit of being developea apirit and style very close to
those of the CISG. They “follow the solutions foumd [the CISG], with such
adaptations as were considered appropriate toctdfie particular nature and scope
of the [PICC]"*® The PICC also possess the further merit, as sesdibr, of being
open to revision at intervals in a way that the @i&elf cannot be. UNCITRAL has
sought to support the continuing development ofGleG by case law means, hence
the CLOUT reporting system and the Digest, butésolute stance of saying nothing
that is critical of Contracting States or their deudemonstrates the limits of any
action that it might take. UNCITRAL does not issagthoritative pronouncements
favouring particular streams of development or segto lay down a course of action
for courts and tribunals to take. Hence the Digegurely descriptive. That is left to

“% 'Organisation pour I'Harmonisation en AfriqueDioit des Affaires.

*" UNCITRAL, 45th session, New York, 25 June-6 Juljl2, A/CN.9/758 (8 May 2012).
8 And the 2004 edition before it.

*9 Report of UNCITRAL (45th session (25 June-6 JW{2)) A/67/17 para.140.

%0 Introduction to the 1994 edition.
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unofficial bodies such as the CISG Advisory Courtil The CISG can only be
changed by a diplomatic conference, and the one thing is that, even if an
amended text were so to be produced, the processcafing adhesion would have to
start all over again. The likelihood would be, asthe case of the Hague and the
Hague-Visby Rule&? that there would be old CISG Contracting Statesrsew CISG
Contracting States. The history of uniformity irettvorld of marine cargo claims is
not an encouraging one. The PICC are not the ptaxfuec diplomatic conference and
may be modified with relative ease in the futurerdbver, since are drafted in much
the same way as the American Uniform CommercialeCadgth official comment and
case illustrations, they can guide their own futdexelopment in the way that the
CISG cannot.

Unless there are political reasons to the contrémgre would be no merit in
UNCITRAL developing a general contract code atasce with the PICC. It would

be a mere reinvention of the wheel. The joint pgrétion of UNCITRAL and

Unidroit in a fourth or further editions of the RIGvould be a different matter, but
this ventures into political waters where | am gaalified to go and it is not clear
whether anything is to be gained from such a coliation that is not already
provided for by UNCITRAL’s endorsement of the PIA@ the end, a uniform law is
the product of a treaty and there are no short whisn it comes to the signing and

adoption of a treaty.

8. PICC asResidual Applicable Law

It was stated at the outset that the CISG, asfammilaw artefact, exists in a state of
self-supporting splendour. It does not have a ctegnaiform legal hinterland. So far
as it might be coupled with the PICC, the isolatainthe CISG can be tempered.
Some differences, however, have been noted betiteetwo instruments, so care
would have to be taken if they were to be appliegether. Apart from this, they

represent an harmonious coupling.

*1 See http://www.cisgac.com.

2 Not to mention the Hamburg Rules and the RotterRaies.
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The CISG, as is well known, applies in most cggeprio motu in consequence of
the dual residence test laid down in Article 1()L){amay also be brought into play as
a result of the parties choosing the law of a Garting State as the applicable law (or
having it applied by default as the most closelgreEzted law}® As a free-standing
instrument, however, the limits on party autonomgelecting the CISG as applicable
to an international sale contract are the samd@setthat circumscribe the PICE.
Before | turn to that, it is worth stating thatleo@e of the law of a Contracting State
under Article 1(1)(b) that brings in the CISG alwings in, as the residual applicable
law, the law of that same State. Given the closstiomship between the CISG and
the PICC, and especially given that the PICC intdgation tracked the CISG, it is
most unlikely that the domestic law residually agdble would be a superior fit with
the CISG than the PICC, assuming that the lattelddoe brought in as the residually

applicable law. | now turn to this question.

There are few if any restrictions on the choic¢éhef PICC as the residually applicable
law in the case of disputes bound for arbitrafdithe PICC themselves claim the
sovereign right, as it were, to be applied in tases of an explicit choice, an absence
of choice, and also a reference to general priesipf law or the so-calletex
mercatoria. As amenable as arbitrators might be to this deatimn of the territory of
the PICC, courts may not be imposed upon in theesaay. The Rome | Regulation,
for example, as stated earlier, applies to choidaw as between systems of law. As
systematic as the PICC may be, they do not cotestausystem of law. It is to be
regretted that proposals during the drafting stimglave free-standing instruments

chosen as the applicable law were later dropped. rélevant text at one time read:

% See Art 1(1)(b).

% ¢f Uniform Law on International Sale of Goods Art‘The present Law shall also apply where it

has been chosen as the law of the contract byatties, whether or not their places of business or

their habitual residences are in different Statebwahether or not such States are Parties to the

Convention dated the 1st day of July 1964 relatinipe Uniform Law on the International Sale of

Goods, to the extent that it does not affect th@iegtion of any mandatory provisions of law which

would have been applicable if the parties had hosen the Uniform Law.”
% See Art 28(1) of the UNCITRAL Model Law on Intetimmal Commercial Arbitration (1985,
revised 2006).
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“The parties may also choose as the applicabletleeaprinciples and rules of the
substantive law of contract recognised internatlgrar in the Community.*® This
formula would without any doubt have been apt teegscope to the PICC in the
choice of law process. There remains the possipiibwever, that contracting parties
might incorporate the text of the PICC into thejreement, as noted in recital (13) to
the Rome | Regulation: “This Regulation does netprde parties from incorporating
by reference into their contract a non-State bodylasv or an international
convention.” The limits of this provision shouldyaever, be noted. The Regulation
does not and cannot detract from any controls tth@t@pplicable national law might
impose upon any text thus incorporated. Moreovegriporation by reference is very
much a matter for the applicable national law aotfor a regulation dealing with the
conflict of laws. Any incorporation by referenceugh could not include rules
concerning validity and formation since the processncorporation presupposes a

validly concluded contract.

9. Conclusion

In conclusion, | am far from convinced that the €IGave a substantial role to play in
the internal operation of the CISG. Their greajstential would be to support the
CISG by providing rules on validity and by providirnin the case of contracts similar
to sale, as well as non-sale contracts concludadele@ the same parties, an
harmonious expression of legal rules and philosdphyis part of the move towards
an increasingly globalised legal expression. THeG&and the PICC are tenants in the

uniform law building but they are not co-habitants.

Professor Michael Bridge FBA
London School of Economics

National University of Singapore

*% Draft Art 3(2).
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