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Executive Summary

Scope and purpose

Since the late 1980s, ‘transitional justice’ (Tdnpiples and practices have
gradually become normalised in international relai diplomacy and
international development policy and yet we knowyveéttle about how
transitional justice interventions are experientmzilly, i.e. at the sub-state,
community and individual level. This review setst do examine and
interrogate the extant literature on the local @feof transitional justice
debates and processes.

The review is discursive rather than conclusive does not seek to impose a
summary judgment on whether transitional justicerks’ or not.

Methodology

The evidence review uses a rigorous bibliograpleiarch methodology to
identify existing literature that includes ‘locavel’ empirical data. Three
searches were conducted: a systematic databassdsearch, a snowball
search and a peer-led search.

The literature yielded from the searches was ‘giadler evidential quality

and quality of analysis using the Justice and StycResearch Programme’s
(JSRP) grading method. Shortcomings and limitatiasf the search
methodology are explored.

Key findings and implications for future research and policy

Overall knowledge of local experiences of transitimal justice remains
limited and fragmented. Individual pieces of research can be very high in
guality but the overall picture is less satisfying.

Local attitudes and experiences are complex and doot conform to
widely held normative assertions about what transibnal justice ‘should’

or ‘ought’ to accomplish. There is important evidence on the unintended
consequences of transitional justice at the loeatll which should be taken
into consideration by policymakers.

The ‘end-user’ evidence base is made up primarilyfaethnographic work
and public attitude surveys. The former tend to be premised on critiquing
ideas around human rights universalism and arefitver generally negative
in their assessments. The latter are widely andtigadly cited in the broader
literature as a ‘nod’ to the local, and this islpematic.

There are areas that are particularly ‘under-reseached’ and on which we
have very little empirical evidence:these include certain countries where TJ
has been proposed e.g. Chad and Central Africantfiepand thematic areas
such as the gender dimensions of transitionalgesthe relationship between
transitional justice and the media and the expeesrof perpetrators with
transitional justice.

There is a fundamental and existential problem withtransitional justice:

it does not really know what it is.In part due to a lack of what development
practitioners term the ‘theory of change’, it igwelifficult to delineate what
and who transitional justice is for. Both a seri@asise and consequence has
been the expansion of the concept to incorporatage range of objectives
and claims, from formal prosecutions to broaderettgyment goals, without
sufficient critical reflection. Transitional jusécis an over-burdened and
under-conceptualised idea.



Transitional justice is a concept that is highly cotested and very difficult

to ‘translate’. Research design and/or policy programming mus take not
to enforce concepts or impose definitions on ‘esdrsl. A more productive
starting point in policy or research design is tp and understand through
deep contextual, cultural and linguistic engagemeith ordinary people,
local notions of justice or injustice and approfaieneans of redress. It should
be recognised that this is a fraught and delicatecgss and is highly
vulnerable, for example, to elite manipulation amdlomantic and uncritical
acceptance of ‘tradition’ in non-Western contexts.

There is a need for cautious mixed-methods approael, including
comparative research at the local levelEqually, though research design
must take into consideration the fact that certeamsitional justice themes,
including such contextually specific notions asalwy’ and ‘reconciliation’,
might not be measurable or amenable to ‘standafihitions.

There is a risk of ‘over-localising’ transitional justice research at the
expense of a broader understanding of the nationalyegional and
international dynamics in any given context.How transitional justice is
shaped, communicated and experienced across diffieresls of society is an
important area of enquiry for future research aoltcp.



Introduction

In the aftermath of World War Two, Karl Jasperse tBerman psychiatrist and
philosopher, offered a series reflections on whateans to confront, cope with and
even recover from a collective history of violenseaffering and mass crime. Against
the backdrop of the Nuremberg trials, he boldlylleinged his fellow citizens: ‘our
only chance for salvation lies in total franknessl donesty...this path alone may
save our soul from the life of a pariah. Whatevemes to us we must see it come.
This is a daring spiritual and political act on tedge of the abyss’ (cf. Hazan
2010:19). When these words were first spoken taieeusity audience in 1946, they
encouraged a radical exposure to history, to wromgdand to guilt. In biomedical
language, denial was the disease, truth and justice the treatment and social health
was to be the outcome. Today, the sentiments Jasgpressed have, to some extent,
been normalised in international relations and adiEcy. Confronting the past,
allocating accountability and dispensing justicevoongdoing at critical junctures in
a nation’s history remains a tense, uncertain aordhlty fraught process. At the same
time, it is a process that has been graduallytutginalised and professionalised
under the broad umbrella of what today we calln'sitional justice’. Transitional
justice is now associated with a set of processeduding criminal trials, truth
commissions, community-based dispute mechanismsrgparations; and a set of
institutional structures and regimes, includingerngational criminal tribunals and
courts and international humanitarian and crimlaal (Hinton 2010:4). It is also an
inter-disciplinary field of scholarly inquiry, offeng perspectives from political
science, anthropology, law, geography, sociologyeducation.

Since the early 1990s, well over a billion dollaes been spent on transitional justice
mechanisms (Weinstein 2011:1). The former Unitetldda (UN) Secretary General
Kofi Annan outlined the UN’s normative commitmeiat transitional justice in his
landmark report on the topic in 200Rule of Law and Transitional Justice in Conflict
and Post-Conflict SocietiegBell 2009:9). Diplomats, international lawyers,
politicians and scholars have echoed the refraat thansitional justice must be
implemented not only to ensure accountability fdioas crimes but also to promote
peace, reconciliation, truth and societal changéoreign aid and development
agencies now engage with these issues on a daiyg bad mediators can no longer
escape the call for accountability processes tanbkided in peace negotiations
(Vinjamuri 2010). In 2011 alone the World Developih&eport made explicit links
between transitional justice, security and develepin{World Bank 2011:166) and
the UN Human Rights Council established a mandate fspecial rapporteur on the
promotion of truth, justice, reparation and guasastof non-recurrence of serious
crimes and gross violations of human rights. Acdegsistice, including transitional
justice, is now widely regarded as a crucial congmbrof the post-2015, i.e. post
Millennium Development Goals (MDG) agenda.

Despite the growth of the field and the prolifepatof transitional justice practices we
still have a very rudimentary understanding of hoamsitional justiceactually affects
the ‘end-user’ or, in other words, the intendeddsieraries. This is recognised as a
shortcoming. As one scholar notes, ‘as a field, ve@e not been successful at
promoting a research agenda that values the stfidgffectiveness’ (Weinstein
2011:1). Books, reports and journal articles hawectuded that there is a paucity of
evidence-based literature on the effects and expess of transitional justice and a
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need to promote research in this area (Thoms 20@8; Van Der Merwe et al. 2009;
IJTJ 2007). Of course, there is a powerful argumtrat transitional justice
interventions, like any human rights interventidvae an intrinsic value and should
be justified on their own terms. Furthermore, thexea danger that in applying
simplistic cause-effect measurement criteria tocped as complex as transitional
justice you will end up with inaccurate or mislesglresults which may, in turn, deter
future support and funding in this area. At the sdime, the concerns and questions
being raised are pressing and no policy intervantimwever morally unimpeachable
it may seem, should be insulated from construdoretiny based on sound empirical
interrogation.

The first scholars to really engage with the ‘ldaaltransitional justice asked whether
‘universalistic assumptions about the benefitausfige accord with what people think
on the ground?’ and whether ‘adequate accounkentaf non-western cultures and
beliefs and local practices of justice?’ (Stoved aWeinsten 2004; Fletcher and
Weinstein 2008:2). This is an area of inquiry ti#t remains in its infancy but edited
collections and journal issues have been publisbeghtly which engage closely with
how transitional justice is viewed from the bottom across cases (Shaw et. al 2010;
Hinton 2011; IJTJ 2012). These are amongst thaestutat will be reviewed below,
whilst remaining gaps will be highlighted. A pagdldevelopment in the field has
been a series of quantitative large-n comparatiwéies which aim to draw linkages
between transitional justice processes and systestate level outcomes, such as
increased respect for human rights or democratisaiihese studies are discussed
more fully in Box 1). Despite a growing interestnreasuring impacts, outcomes and
effects, both at the macro and the micro level, tthesitional justice field is still
dominated by value-driven and normative literatilva offers interesting theoretical
insights and justifications for transitional jugtiprogrammes but very little evidence-
based analysis of what is actually happening ongtbeind. Hugo Van Der Merwe
has highlighted the disproportionate emphasis onoratphilosophical and
jurisprudential aspects’ of transitional justiceog@sses and a preoccupation with
‘institutional design and implementation’, while Kds Thoms et. al have argued that
transitional justice discussions are ‘faith-basesther than ‘fact-based’ (Van Der
Merwe 2009:60; Thoms et. al 2008: 5).

This paper uses a rigorous bibliographic searchhatetiogy in an attempt to pull
together the extant evidence base and, in turhjgiolight some important findings
and gaps. It is hoped that such an exercise Mlilusesomething about how the ‘end-
user’ understands, experiences and interacts raitisitional justice processes that are
promoted by the international community. The papél begin with a discussion
around key concepts: transitional justice; end:used local. It will outline the
central research question and approach and proardein-depth guide to the
methodology used. A critical examination of therigalogy’ of transitional justice
and a brief overview of key normative debates dlfollowed by an analysis of the
existing evidence on end-users and transitionéicgisThe paper will conclude with a
summary of evidence findings and research gaps.



Key concepts: transitional justice; the end user; ad the
local

What is transitional justice and who defines it?

The largest intergovernmental and non-governmegmtahoters of transitional justice,
the United Nations and the International Centre faansitional Justice, define the
concept as follows:

‘the full range of processes and mechanisms asgdciaith a society’s attempts to
come to terms with a legacy of large-scale pastsabu in order to ensure
accountability, serve justice and achieve recoatidin' (UNSC 2004:4).

‘transitional justice refers to the set of judiciahd non-judicial measures that have
been implemented by different countries in orderedress the legacies of massive
human rights abuses. These measures include cHlimprasecutions, truth
commissions, reparations programmes and variouslskiof institutional reforms’.
(ICTJ http://ictj.org/about/transitional-justice)

The dominant narrative suggests that transitiamstige is a set of state-centric legal
and quasi-legal responses to abuses perpetrateal foymer regime or during a
conflict and that dealing with the past will helpnsolidate liberal values during a
transition (Hansen 2011). In this narrative, cigihd political rights tend to be
prioritised or at the very least emphasised ovememic and social rights. The
origins of the concept will be explored in moreatlgbelow. The question is, do these
generalised concepts and practices resonate indttieties in which they are being
promoted and implemented today? Some of these pkeetransitioning politically,
some are transitioning from war to peace, otheesharely doing either. They are
places as politically and culturally diverse as uabia, Uganda, Timor-Leste,
Afghanistan and Libya. The very word ‘justice’ has direct translation in many of
these contexts and even where it does, individondlgroup perceptions about what
justice actually means can range from access tlthisage to the ability to pay for
school fees or a decent burial (Allen 2006; Wintéinam 2012). The ‘translatability’,
universality and relativity of transitional justicencepts, conceptions and practices is
a pressing and often uncomfortable questign.useful starting point is to view
transitional justice, in any given context, as aptoally and epistemologically
contested and unresolved.

Who is the end-user?

For the purposes of this paper, the end-user iermgtabd as somebody at the
receiving end of transitional justice arrangemewtiso should experience a relevant
and meaningful sense of justice, accountabilityemress for injustices experienced
during episodes of conflict or oppressive rule. fisdrs can be individuals or
collectives. They are both the actual and potentielims of war crimes, crimes

against humanity and genocide, and the actual ngal recipients or beneficiaries
of transitional justice. Yet, at the same timeasiacknowledged that they may have

! These debates often echo longer-running debates #ie universality/relativity of human rights
practice, see for example, Messer (1993) and Don(2003).
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the agency (power and resources) to shape thattoaas justice agenda, as well as
be subject to it, whether as creators of transiigostice (e.g. local level justice
institutions), or alternatively as perpetratorsnpiistice (e.g. child soldiers).

What is the local?

The ‘local’ is understood broadly as the sub-sttite,community and the individual.
It is also used interchangeably with ‘micro-levelhich is understood to encompass
the same things. The term ‘level’ is, indeed, peofdtic. Cognizant of the dangers
of conceptualising the local as a ‘level’ and theplicit notions of ‘remoteness,
marginality and circumscribed contours’ the applolaere will be to borrow Shaw et.
al’s description of the local as a ‘standpoint lohge a particular locality but not
bounded by it' (Shaw et. al 2010: 6). This fits emdoroadly with the Justice and
Security Research Programme’s (JSRP) central peawhgch is to place the end-user
at the centre of research and analysis in orddryt@nd understand the everyday
politics of places in which orthodox, ideal-typersiens of transitional justice policy
might or might not be functioning wellWhilst this evidence review prioritises an
understanding of the end-user and the local itss acknowledged that that some of
the most interesting questions for practitioness about how transitional justice is
experienced across the political and social specirnuany given context and how
these experiences fit together.

Research Question

Central research question

An evidence paper is different from a literaturgiee: it attempts to draw findings
from a large number of methodologically and theoadly diverse studies in order to
assemble an ‘evidence base’. This is a set of éapiindings that tell us something
about a particular policy or set of policies. Thentrtal research question has been
framed deliberately to ensure that this enquiry mt develop, inadvertently, into a
proxy impact assessment or evaluation of trandtigustice programmes and
programming.

The central research questionHgw are transitional justice programmes
understood and experienced locally?

This examination is discursive, not conclusivedaes not seek to impose a summary
judgment on whether transitional justice works ot.mPAnything results-orientated
becomes very problematic for two reasons. Firstly, is probably not
methodologically sound to compare or generalisesacstudies that are measuring
different things in different ways in order to drasonclusions about whether
transitional justice is, for example ‘harmful’ dveneficial’. A second difficulty with
drawing results from the available evidence isld#uk of what development experts
and practitioners have termed the ‘theory of cha(fgein and Valters 2012; Duggan
2010). We still do not have a clear understandifigvloom and what transitional
justice is for and what it designed to achieve (§arg2010). Outside observers

2 For more information about the Justice and Sec@étsearch Programme (JSRP):
http://blogs.Ise.ac.uk/jsrp/




unfamiliar with the hypotheses and objectives fdrdaring TJ programming run the
risk of measuring TJ against criteria it never motled to meet in the first place
(ICHRP 2012).

The literature itself rarely defines or differemdia transitional justice goals; policy
makers and practitioners are often unclear, ando@by groups are prone to
moulding realities to fit their campaign agendass Ibeyond the scope of this paper
to uncover, systematically, the intentions of eseparate tribunal; truth commission;
traditional ritual, to name but a few relevant ms®es. Even if it were possible, many
of the objectives those processes carry are lomg &nd it is probably too early to
understand whether or not they have been met.elmltisence of clarity about what a
certain measure is being implemented to achievat Wwhs been termed the ‘great
rush to understand programmes primarily throughpifiem of impact or outcomes’
seems premature (ICHRP 2012:12). This evidenceswewiill, more amorphously
perhaps, assemble a guide to the extant empiratal @d examine what it tells us
about how transitional justice interventions arelenstood and experienced locally
and how contextual specifics may shape, alter pathupon these interventiohs.

Box 1: Measuring the ‘macro-level’ impacts of trangional justice

% The research team would like to thank Pablo défiGoe his insightful comments on evaluation and
assessment of transitional justice interventions.
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Methodology

This section contains a discussion of the biblipgra search conducted by a small
research team. A mixed bibliographic search styategqs designed to identify
existing evidence in the social science literaalyeut local experiences of transitional
justice in fragile and conflict affected places.iSTkomprised three stages and was
conducted between June 2011 and November 2012.

0] database-driven search

(i) snowball search

(i)  peer-led search.
The papers, journal articles and books that welectsl were then read, graded and
annotated following the Justice and Security Rese&rogramme (JSRP) grading
method (see appendix B). From this, the researam tevas able to produce an
annotated bibliography of all the relevant literat(see appendix E).

Database search

While there are a large number of existing databagese selected for the final
search were commonly accepted as the most impostantch engines for social

* For a useful and thoughtful critique of this stugge Dancy (2010), esp. pp. 366-369.
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sciences; topically the most relevant for the redeguestion; and yielded the most
extensive set of academic and non-academic literaoon initial search.

Two search strings were used: the first emphadisetsitional justice themes and

mechanisms, whilst the second string had a gréateis on the interaction between

transitional justice and the ‘end-user’ by inclugliend-user related’ search terms. As
suspected the preliminary search indicated thatertain databases, the template
search string yielded highly legalistic and theioedtliterature. At the same time, it

was throwing up some useful evidence-based litexattiwas decided that we would

keep this search string and supplement it withcarsg search string that had explicit
references to local-level evidente.

The following inclusion / exclusion criteria wellgeh applied:

* Time frame Only studies published after 1983 were selectdus Was the
date of the first trials of the military juntas Argentina, a point from which
the transitional justice debate gained strong maumen

* Language: Only studies published in English werkecsed — this was
recognised as a major but unavoidable limitatioveryresource constraints.

* End-user focus: In both searches we only selediaties that contained an
end-user perspective or provided or referenced legal empirical data.

» Geographic focus: countries and places were seélectéhe basis that: (i) they
were recently or are currently conflict affectedigi) they are ‘developing’
economies.

» ‘Cut-off points: In both searches, after a prelwaiy scan it became clear that
the degree of relevance decreased substantialy thie first 500 articles on
most databases. Thus, results after thent®@® were not considered.

The first database search produced an initial regu208,569, which was narrowed
down to160 The second database search produced an insalt i&f 18,540 which
was narrowed down tb55. So, the total yield from the database searches3was

® The following databases were selected: SCOPUS, IB8S, EBSCO (selecting Peace Research
Abstracts, International Development Abstracts,efméitional Political Science Abstracts, Race
Relations Abstracts, Historical Abstracts, Crimidaktice Abstracts), African Journals Online, CIAO,
Hein Online, West Law, Google Scholar, Refseek, Li#fary Catalog, COPAC, and WorldCAT.

®We decided on a unified template Boolean seanihgst The first search string was designed to
cross-reference the concepts being studied (jystiaéh, accountability, peace, and reconciliation)
against the mechanisms in place (court, trialhtagmmission, tribunal, amnesty, reparation) armd th
types of abuses and crimes committed (genocide, cnares, crimes against humanity, atrocity,
violence). The second search string was designedtass reference ‘end-user’ involvement (local,
grass roots, community, traditional) with trangitb justice mechanisms in place (court, trial, Hrut
commission, tribunal). The search terms were lichitethose present in the abstracts in order tial yie
the most relevant material. This template was usedost database searches. However, in cases where
the database did not support a Boolean searcly sfiéxible adaptations were made to ensure effecti
cross-referencing of the same concepts, contemtsr@chanisms in question. It should also be noted
that we employed ‘cut off’ points in both search&fier a preliminary scan we realized that the degr

of relevance decreased substantially after thé"%0flcle on most databases. Thus, results after the
500" entry were not considered.

" As defined by the International Monetary Fund’stf&Economic Outlook (April 2012).
12



Snowball search

It became clear that some key literature, both ewacl and non-academic was
missing from the systematic data-base driven seakctsnow-ball’ technique was

employed, in which we: (i) included relevant liten@ known to us through our own
research and expertise (i) examined relevant fuew and bibliographies of the
articles and books the database searches hadd/igiflexamined the archives of the
International Journal of Transitional Justice siitsecreation in 2007 (iv) examined
the literature produced by the International CemdreTransitional Justice since its
creation in 2001. Preliminary results were crosseklrd against the inclusion criteria.
The snowball search produced an additi@Yatitations.

Peer-review search

To supplement the database and snowball driverclsesiwe conducted a peer-led
literature review. This involved identifying andlesaing peers and authorities in the
field, both scholars and practitioners. Twenty wdlials were contacted with
information about the evidence paper and a recoestentify at least five relevant
sources, including books, articles, working paparsl reports. Six replied and
provided a total oR7 references (some of which were overlappfh§he peer-led
search produced a literature that converged sagmifly with what had been yielded
through the previous two searches. In total, idpaed only3 studies that we had not
already come across.

Filtering Process

Once the three search strategies had been compketetbre rigorous screening
process was undertaken. The studies were dividedeba research assistants and a
closer examination of inclusion of ‘local-level’ @imcal data was carried out. Some
articles appeared to include this information budrey on closer reading, entirely
theoretical or conceptual in nature. After an alitieview of news articles that the
search had thrown up, it was decided to excludeetfrem the grading process as the
process was designed to evaluate scholarly andcypdiierature rather than
journalistic work. This led us to cut the numbereievant articles, books and reports
from 387 t0273 (see appendix A for a table of citation resultsrfrthe three search
strategies). These were passed onto the gradingisxetage of the process (see the
appendix B for the grading matrix used for thisq@ss).

The 273 works sourced were read, graded and aedotaliowing the Justice and
Security Research Programme (JSRP) grading méthod.

8 The research team would like to thank Mark Freerrargo van der Merwe, Chandra Sriram, Oskar
Thoms, Leslie Vinjamuri and Harvey Weinstein fongeously sharing their recommendations with us.
° This was developed at the London School of EconsrfiSE) using the DFID evidence grading
guidelines and with input from JSRP partners. S&RP evidence grading template’ (Appendix B).
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Results

Methodologies and evidential quality

Of the 273 journal articles, books and reports thate graded, 32% were coded as
containing less than 10% empirical data; 36% astatoing between 10-50%
empirical data; and 31% contained 50% or more aogbidata. Of those books,
articles and reports that contained more than 10fgr&cal data, 6.6% were recorded
as quantitative using an existing data set; 21% e wecorded as quantitative using an
original dataset; 26.9% were recorded as qualégatpservation-based; 56.9% were
recorded as qualitative, interview based and 34w&%e recorded as ‘other’. These
percentages add up to more than 100% becausetitlesarreports and books were
often coded as containing more than one methoddfb@yerall then, studies based
on primary research were most commonly qualitagveploying interview and focus
group methodologies. The ‘other’ category refersetopirical data derived from
archival literature, government reports and filfies,example, and is well represented
because it tended to be used as a method in caigangith one of the other four
approaches listed above.

~
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On average the works graded scored 2.55 out ofguahty of data; 2.88 out of 4 on
quality of analysis and 5.44 out of 8 in total. Tlbevest grade given to a piece of
work which contained more than 10% of empiricabdats 2.33 and the highest was
8. Controlling for the identity of the coder, papenarked as ‘quantitative, gathering
own data’ and ‘qualitative, interview based’ scomgnificantly higher than papers
employing other methodologies. The papers markeacetaining 50% or more
empirical data scored significantly higher thansiaaontaining only between 10%

9 As a percentage of all 273 papers, including theik less than 10% empirical data, 4.4% were
classed as quantitative using an existing datal®8% were classed as quantitative gathering own
data; 17.6% were qualitative (observation based)/% were qualitative, interview based and 23.1%
were classed as ‘other’.
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and 50% of data. The results suggest that the fosowed almost a full point higher
on average. The correlation between the scoresatm quality and analysis quality
and specific questions regarding tbeerall quality of the work in terms of new
data/information provided and new analysis/insightvided is around 0.5. This
correlation (maximum of 1) indicates the extenttoich data and analysis quality
correlate withoverall quality.

Country and regional focus of literature

The country and regional distribution of individuase studies can be explained by
two factors: the first is that we are particulanyerested in understanding the effects
of transitional justice processes in fragile and aféected places. During the database
search and filtering process we were more cautaihmut including and retaining
studies that fulfilled this criteria. Secondly, osnowball search’ was biased in
favour of articles, books and reports that exploteghsitional justice in these
contexts. For these reasons, we gathered a loas# study material on the former
Yugoslavia (13) — particularly if you include siegctase studies on Bosnia and
Herzegovina (9), Serbia (4), Croatia (1) and Kos@8p - 30 in total. This area
experienced the first major experiment in pursyusgice during conflict in the form
of the ICTY. Regionally, we gathered the most mateon transitional justice in
Central Africa (62). Southern Africa (32) and WeStrica (31) were also well
represented. All of the ICC's official investigat® and active cases are in Africa
(Uganda, DRC, Libya, Central African Republic, Smdidenya, Cote d’lvoire, Mali);
and this is a region that has seen multiple attertgppursue justice after and during
mass conflict in contexts where peace remainsl&agid uncertain.

Distribution of literature by region

Central-South Asia
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3% —_— Eastern Asia
° Horn of Africa / 0%
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Despite this, as Fig 1 demonstrates, there is a kiagation in volume of research per
country, particularly within broader sub-Saharamni@sin regions. Rwanda (25), Sierra
Leone (24), Uganda (25) and South Africa (24) makéhe majority of studies in this
area, while Central African Republic (3), DRC (5)daKenya (1) are noticeably
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under-researched, and Chad, another country wiersitional justice processes have
been widely debated, is not represented at alhodigh these areas probably are
under researched it is also likely that some litegawas not identified because it was
not published in English, particularly for the Fcaphone countries. This may also be
the case in other places which did not appear e lgenerated much relevant
literature, in particular Guatemala (6) and Colum®). Finally, it is striking that
Middle East and North African countries (MENA) ase under-represented in the
literature. Despite transitional justice being a kbeme during the Arab Spring
uprisings, this has been a relatively recent dgueknt and our searches did not
produce any existing literature relevant to outecia*

Distribution of literature by country
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Methodological issues and constraints
The four main issues/constraints that were encosthtare described below:

(i) Lack of ‘grey’ literature

The databases appear to produce a relatively leld wf ‘grey’ literature, including,
for example, research reports, briefing papers,oealsy documents, evaluation
literature and policy papers. This is problemagcduse there is a deep interest and
engagement in transitional justice amongst poliakens, practitioners and NGOs. In
order to try and counter the lack of ‘grey literaty we searched the International
Centre for Transitional Justice, UN and World Bamibsites for relevant literature.

Mt is, of course, quite possible that relevantariat has been published subsequently, although a
peer-led search on this area in December 2012aligmduce any results.
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We also specified that we were interested in imftiz¢ non-academic ‘grey’ literature
when we contacted individuals for the peer-reviearsh'?

(ii) Certain countries/cases/studies ‘missing’ fronthe review

A frequent set of responses to the review has b&erg the lines of: ‘surely there’s
been something published on Lebanon or Nepalavbat about the role that identity
politics play? Can’'t you include something written that?’ In some ways, this
review is restricted by its methodology: the mettlody was designed to be as
systematic and transparent as possible comprisifigrraal search of web-based
databases (academic and more general), complemeitteckquests to experts in the
field to identify key literature, and snowball sefaes of bibliographies and references.
A combination of these methods mitigated the sloonings of each but there are still
cases where relevant literature may not have beptured, especially, as has been
pointed out above, grey literature or poorly-indiéseurces.

(i) Trying to use uniform approaches on differentsearch engines

Each database has a different search function.sidoime are capable of processing
extensive Boolean search strings, others are tesk s impossible to run identical
combinations of search terms and search syntaxewvary database. There was a
need to be flexible with search terms to ensuraili®esn databases with less
sophisticated search functions. The need to aéaptls terms was, to some extent, an
arbitrary process and based on intuition rathem thraobjective criteria.

(iv) Issues with grading protocols

The focus of the grading was on strength of metlomjo and evidence base.
Although questions were also designed to assessarladytical, conceptual and
theoretical strengths of the literature, the grgddid appear to prejudice certain
approaches and methodologies. Whilst the overwimginmajority of papers were
found to be ‘qualitative — interview based’, papersthe ‘gquantitative — gathering
own data’ category scored systematically highem tléhers, while those in the
category ‘other’, scored significantly lower, casiling for the identity of the coder
and category. It appears likely that the quantitatlata scored higher — in part —
because these studies tend to be much clearer tisaumethodology. There was an
abundance of qualitative research that appeareldetgrounded in fieldwork but
contained only fleeting reference, if any at all,the methodological approach. This
was problematic because whilst the quantitativeeassh scored highly, a closer
reading of the findings and results suggested al riee much more contextual
engagement to understand and interpret conclusMeanwhile, qualitative research
with an unclear methodology but an apparent evidérase tended to score lower but
provided some valuable contextual and conceptusights. This partly reflects a
different culture in social science disciplines andthods towards elucidating and
clarifying methodological approaches.

12\We were cautious in our reading of advocacy ltteenand most was disregarded during the filtering
process or scored low in the grading exercise. Wais for two reasons (i) a tendency of human rights
NGOs to interpret transitional justice institutiomsing purely judicial criteria. This approach does
lend itself to an analysis of local effects of #ngsocesses and it does not generally view transiti
justice institutions as an evolving social-legaagiice (Clark 2010) (ii) a tendency in the advocacy
literature to over-represent evidence that supgbewiews that the organisation intends to promote

17



The books, articles and reports were graded bpma & ten research assistants. The
results of the grading exercise also tell us that itlentity of the individual coder
matters: that is to say that there is likely sonmgftsystematic about who gives higher
and who gives lower grades. The average score gigegrader ranged from 4.8 for
the person grading the lowest and 6 for the pergaimg the highest grades. This
problem was addressed by encouraging researchaasgsiso work in pairs or ‘share’
grading results and discuss them but grader igeoéttainly remains an important
factor in the final scoring.

Conceptual framework for reviewing the evidence

From the mid-1980s onwards, democratisation preseaad violent ethnic conflicts
have been accompanied by a proliferation of justice reconciliation practices and
institutions. Modern transitional justice had i®ots in Nuremberg but during the
Cold War governments transitioning from authoraarsm to democracy preferred
not to address painful legacies (Huyse and Salé&8R In Chile for example,
impunity was established through formal amnestislation. State sanctioned silence
was the outcome of negotiated compromises betweerstwccessor elites in post-
Khmer Rouge Cambodia and post-Franco Spain. Duhisgperiod, the international
criminal, humanitarian and human rights legal apper and regimes that exist today
were being debated, established and codified, Hmupblitical equilibrium created a
hiatus in enforcement (Kerr and Mobekk 2007).

From the mid-1980s onwards a major policy shiftusoed. During this period the
struggle against impunity became a priority fog&anon-governmental human rights
organisations (NGOs), including Amnesty Internasioand America’s Watch (now
Human Rights Watch) (Arthur 2009; Hazan 2010). Ehexganizations worked with
activist lawyers, local NGOs and victim's assocat as well as international
agencies such as the UN and sympathetic governr{€atns 2010). The outcome
was a proliferation of transnational litigation ishefd by Naomi Roht-Arriaza as ‘legal
actions bought in the national courts of one caurdgainst civil or criminal
defendants based in another’ (Roht-Arriaza 200§a’®dis litigation had a particular
focus on crimes committed during the so-calledtydiwars’ in Central and Latin
America in the 1970s and 1980s. One scholar lab#tis surge in trials coupled with
institutional changes and region-wide policy refaasa ‘justice cascade’ (Lutz and
Sikkink 2001)*

The field of ‘transitional justice’ was emergingrailtaneously but its approach was
distinct and very much a product of a particulafitpal moment (Arthur 2009).
Transitional justice was not just about a ‘moraligdtion’ and ‘legal duty’ to
prosecute. Its emphasis was on the instrumenigdoses of justice, and in particular
the role that it could play in nation building apelace building (Vinjamuri 2010:191).
As Paige Arthur argues, it is only since the 1a880s that the measures we now
associate with transitional justice have been &ystematically justified through
appeals to universal norms such as human rightsden as legitimate only when
undertaken by a democratic polity (iii) seen asimgan underlying, determined

13 The ‘justice cascade’ theory remains contestetcritical examinations see, for example, Mallinder
(2008) and Collins (2008)
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connection related to the normative goal of prongptiemocracy and peace’ (Arthur
2009:357). Transitional justice when it emerged wasbhedded in the ‘transition’
paradigm, an intellectual framework that had beevetbped in the US in the 1980s.
The ‘transitologists’ sought to explain and makesseof the multiple democratisation
processes underway from Mauritania to Mongolia @ta2010). A new theory was
developed: democracy could be established in alnaost country through ‘a
shortened sequence of elite bargaining’ and ‘legstitutional reforms’ (Arthur
2009:338). Central to this was a moral and practiead to confront past abuse in
order to combat impunity and entrench ‘social Heaithilst averting potential coups
(O'Donnell and Schmitter 1986). A powerful normatidiscourse developed. It was
assumed that institutions such as trials, triburaaigl truth commissions would
develop narratives about past violence, settleladscand demonstrate the truth. This
in turn would play a powerful role in legitimatirfgture institutions and fostering
social repair (Popkin and Roht-Arriaza 1995; Ki&95).

During the 1990s, transitional justice policies &éreing formed in the context of
seemingly antithetical political developments. Asre2 Hazan points out, ‘there was
a cautious optimism linked to accelerated demactaéinsitions after 1989 but the
post-Cold War period also witnessed the multiplaratof internal conflicts and
policies of ethnic cleansing and genocide, markeBWwanda and Srebrenica’ (Hazan
2007:55). The ‘cautious optimism’ raised questiabsut the wisdom of systematic
prosecutions in contexts where regime change Vviiegde operation. Alternative and
complementary mechanisms were promoted to mititfeerisks associated with an
overly punitive or overly lenient prosecutorialagrgy. The South African Truth and
Reconciliation Commission (TRC) marked a turningnpoWith its principle of
‘amnesty for truth’, it demonstrated how governnsecwnstrained in their ability to
prosecute, could deploy other transitional juspogcesses to help societies deal with
and recover from mass abuse. During this periodratbn-judicial transitional justice
practices began to emerge, including lustrationmorélisation and reparation
policies. The correct balance between restorative r@tributive measures and the
relative merits of each remained a subject of ltkdé&bate.

The latter trend of violent ethnic conflict wasarreted by Western powers as not
only ‘morally shocking’ but also as a threat to ice@l stability and international
security (Kerr and Mobekk 2007; Hazan 2007:41). ifiternational tribunals for the
former Yugoslavia and Rwanda were set up in 192B1£94 respectively, under the
auspices of Chapter VIl of the UN Charter. Originad hoc responses to serious
crises, they began to generate a normative disedbed legitimised what has been
termed ‘judicial diplomacy’ (Scheffer 1996). The shaecognised symbol of the
‘normalization’ of transnational criminal jurispredce, is the International Criminal
Court, established in 2002 (Teitel 2009). The Ro8tatute of the International
Criminal Court allows for justice to be pursuedcdonditions of persistent and un-
resolved conflict, a development that is ‘radicalliering how we think about, debate
and practice justice’ (Vinjamuri 2010:191). In sar fas Rome Statute crimes may
involve abuse of power by political leaders, no-oeeen acting Heads of State, are
immune from judgment. Indicting national leadersd aebels pivotal to ongoing
peace talks, for example, Slobodan MiloSevic, Jos&my, Charles Taylor, Omar al-
Bashir and most recently Muammar al-Gaddafi, haseal what were once
hypothetical debates about peace versus justice urgent policy dilemmas
(Vinjamuri 2010; Sriram and Pillay 2009).
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Since the turn of the century and especially whk tdvent of the International
Criminal Court’'s prosecutorial strategy, transifbnustice has become a site of
serious contention in international politics. Rdcgears have witnessed the ‘bloc
opposition’ of the African Union, the most importaregional organisation on a
continent where the ICC has focused almost allt®feifforts (Hazan 2010:160).
International justice has always been challengedthen grounds of controversial
legitimacy but the pitting of influential blocs @éffrican and Arab-Islamic rulers and
to some extent populations against the ‘West’ is@nt and worrying trend (Hazan
2010; Sriram and Pillay 2009). The hardening of Alié towards the ICC has been
explained as ‘self-serving’ but is also represévgadf a growing mistrust in what is
regarded as judicial neo-imperialism (Branch 20Mbpst recently, scholars have
questioned the close relationship between inteynali justice and international
military force in Libya and Mali, Leslie Vinjamurhighlights the damaging
‘perception that the ICC follows the flag of westenilitary interventions in Africa’
(Vinjamuri 2013).

Box 2: Transitional justice and the Arab Spring

The initial literature search was conducted jutgrahe Arab Spring uprisings in early
2011. The Arab Spring and the overthrow of reginme3unisia, Egypt and Libya
have been closely associated with transitionaligasefforts. Following a UNSC
referral of the situation in Libya to the ICC inrlga2011, the Chief Prosecutor of the
court issued arrest warrants for President Muanmah&@addafi, his son Saif al-Islam
Gaddafi and intelligence chief Abdullah Al-SennusésiTunisia, following the trial of
former President Ben Ali and his top deputies dreddetting up of an investigative
commission on human rights violations that occumeding the uprising, the new
government has set up a Ministry of Human Rightd &ransitional Justice which
aims to ‘preserve human rights and avoid regressisard old practices™ In Egypt,
former President Hosni Mubarak and a group of kBisias deputies are on trial for
crimes committed since the beginning of the revofutin January 2011 and the
current government has created a commission ofirymda investigate violations
during the protests. It is clear that each onehefe¢ processes has been fraught with
challenges and set-backs (Kersten 2012). Newspaperts have documented local
opinion on these matters but there has been éitthelemic work to date on end-user
attitudes towards or experiences of transitionatige debates and policies in the
Arab Spring countrie¥’

Charges of neo-imperialism and patrtiality direathallenge and complicate legalistic
assumptions that justice is transcendent and waleepitomised by due process,
legal rights and international norms. PoliticiaN§&Os and scholars have documented
the failure of international institutions to attetwl local specificities and priorities.
The development of hybrid tribunals in Sierra LeoB@ast Timor, Lebanon and

14 Gbribi, Asma (2012, March 8), ‘Debating TransinJustice in Tunisia’,Tunisia Live,
http://www.tunisia-live.net/2012/03/08/debatingrséional-justice-in-tunisia/

15 Thank you to Mark Kersten, author of www.justia@nflict.com, for his comments on the available
literature on this topic. Kirsten Fisher and Rob8&tewart are currently co-editing a book on
‘Transitional Justice and the Arab Spring’, RougedorthcomingOctober 2013.
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Kosovo; the principle of ‘complementarity’ in theoRe Statute of the ICC and a
policy consensus that successful transitionalgastequires a ‘package’ of measures
are all, to some extent, responses to shortconmmte first generation of UN ad hoc
tribunals. They were seen as excessively costhgtriatingly slow and too detached
from the societies concerned, with an inadequatmgthening effect on the judicial
systems in those countries. A recognition of thelsertcomings, combined with a
continued disenchantment with internationally sppoed courts has led to a growing
interest in local practices of dispute settlementl aeconciliation. Scholars and
practitioners have argued that ‘traditional’ andformal’ justice systems may be
adopted or adapted as part of a broader responseas$s violence (Baines 2007;
Hovil and Lomo 2005). In his 2004 report dime Rule of Law and Transitional
Justice in Conflict and Post-Conflict Societiéofi Annan stated that ‘due regard
must be given to indigenous and informal traditidos administering justice or
settling disputes, to help them to continue thdtero vital role and to do so in
conformity with both international standards andalatradition’ (12). As Shaw et. al
point out the latest phase of transitional justg;émarked not only by a fascination
with the locality but also by a return to NurembBsrmternational norms against
impunity’ (Shaw, Waldorf, and Hazan 2010:4). It mns to be seen whether it is
possible to balance meaningful customary practisgth nominally universal
principles. To date this remains an aspirationrafgitional justice policy but also a
serious source of tension and difficulty.

A related challenge is that transitional justicasithow operating in contexts with
highly unfavourable process conditions. At the eytgransitional justice policies
were designed to resolve specific policy challengesst notably in the Latin
American countries of the Southern Cone (Arthur@0fe Greiff 2011). Measures
were designed and implemented in countries withatireely high degrees of both
horizontal and vertical institutionalization’ (dere#f 2011:1). Today, we see
transitional justice being proposed and implementedhybrid political spaces of
contested or fragile states and in militarised bospaces. These are often territories
in which the institutions of the state are larg&isent’ or have been displaced by
‘non-state’ groups and where the relationships betwcitizens and between citizens
and the state are ‘still to be regulated by medtasvwes’ (de Greiff 2011:2). What may
have been effective in a Latin American contexias necessarily going to work in
Africa, Central Asia or Eastern Europe. Scholargehaarned against standardised
approaches and the so-called ‘templatisation’ afngitional justice as promoted by
the United Nations® Many scholars and practitioners dismiss formulpaicy
prescriptions and would prefer to see transitiog@atieties developing their own
transitional justice processes in a contextuallyrapriate way (Roht-Arriaza 2006b;
Hinton 2011; Shaw, Waldorf, and Hazan 2010).

A Brief Survey of Key Debates

18 The Office of the UN High Commissioner for Humaiglis (OHCHR), for example, has a series of
Rule of Law Tools for Post-Conflict Statémt emphasizes a ‘menu’ of transitional justiceicoys,
including prosecutions, truth commissions and mggtiarguing that they are central element of an
integral transitional justice strategy.
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A Dbrief survey of some of the dominant normativguements linked to transitional
justice processes is importdhfTransitional justice scholarship has revolvedhpps
unhelpfully, around three conceptual debates aflude above: the merits of
retributive versus restorative approaches to ttiamsil justice; peace versus justice;
and local versus international interventions. D$sion of transitional justice
mechanisms are often framed in these broader delatesality positions, principles
and processes exist on a continuum between extrantesormative arguments about
what transitional justice processes can, shouldooachieve should not be conflated
with the intentions or objectives of policy makedgsigning these processes.
Nevertheless the theoretical debates about tranaltijustice processes are worth
exploring before the end-user literature is exaahinemore detail below?

Trials

Trials for conflict related crimes — genocide, wames and crimes against humanity
- can be pursued by various means including domesiirts, hybrid tribunals and
international tribunals. While some experts favdamestic judicial strengthening via
national trials others argue that post conflict éstic courts lack the necessary
capacity and that international tribunals have @wreaymbolic, pedagogical and
deterrent power (Bassiouni 2002; Meron 1998). Tadlocates argue that widespread
benefits will result from legal prosecution, inciog accountability, truth,
reconciliation, peace, deterrence and promotionthe rule of law. A major
justification for the creation of the ICTY was thegument that ‘war criminals must
not evade accountability if there is to be peac¢henregion’ (Akhavan 1998:734).
Trials, it is argued, have a retributiand utilitarian function: credible threats of
punishment will change the calculations of poténpierpetrators thus consolidate
political stability (Akhavan 1998: 743-51; Kritz 99:128). According to this logic,
criminal trials establish or re-enforce ‘acceptallerms thus promoting the rule of
law and consolidating peace and democracy whilstoxeng potential threats and
future abuses (Minow 1998:123; R Teitel 1997:2030-1

It is argued that formal prosecution will providéet most authoritative and
comprehensive ‘rendering of the truth’ (OrentlichE991:5). An incontrovertible
historical record based on individual criminal asctability can then serve as a basis
to discuss and bring about civil stability and oa#l reconciliation (Teitel 1999;
Akhavan 1998; Kritz 1995; Malmud-Goti 1990). Crirainjustice also serves the
needs of victims and provides therapeutic effexdtering a direct and moral response
to the pain they have suffered on behalf of sociblgier 1998:49; Kritz 1995:128;
Roht-Arriaza 1995:19).

As has been noted, ‘the theoretical foundationrftarnational criminal trials borrows
heavily from writings developed in a political amegal context in which such
proceedings were mere aspirations and with no érapidata to substantiate the
purported benefits of international trials’ (Fledchand Weinstein 2002:584).
Normative arguments that make strong claims aldwmipbsitive effects of trials have

7 As pointed out in the introduction — normative @rgents about what transitional justice can, should
or does achieve should not be conflated with theniions or objectives of policymakers designing

these processes. This is an important distinction.

8 For an excellent summary of some of the key ndkmaand theoretical debates, see Snyder and
Vinjamuri (2004).
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been critiqued on theoretical and empirical grourittditical ‘realists’, practitioners
involved in peacebuilding and some humanitariameigs have long been sceptical
of the ability of law to play a productive role imternational relations. The two most
powerful and enduring criticisms of war crimes Igiare that such efforts will
perpetuate a war or de-stabilise post-war effarteuild a secure peace (Snyder and
Vinjamuri 2003). Pragmatists have also focused loa ibtersection between law,
politics and power, arguing that justice will alvgappe compromised in favour of
political settlements because nations are the fctioe legislators, the executives, as
well as the judges of international law (Huntingd®91; Peskin 2008; Subotic 2009).

Truth Commissions

Truth commission advocates argue that this forntrarisitional justice provides a
‘narrative’ truth rather than a ‘forensic’ one aad such it achieves a sense of
‘historical justice’ (Borer 2006; Thoms et. al 2028). By conducting official
investigations into past abuses, truth commissiemsal not just what happened but
also how and why. As Priscilla Hayner has arguesligaificant advantage of truth
commissions ‘lies in their ability to delineate eodd perspective on causes and
patterns of violence’ (Hayner 2010a:16). This, jpmognts argue, allows them to go
much further in their investigations and conclusidiman is generally possible in any
trial of individual perpetrators. Moreover, trutbremissions — with their analytical
focus on state and society — are also well place@¢ommend institutional reforms
that might prevent future human rights violatiorisrtiz 1995; Hayner 2010a).
Furthermore, even though truth commissions reptesemon-judicial approach
dealing with the past, they advance other politasad legal goals such as democracy
and the rule of law (Hayner 2010b). It is also adjuhat truth commissions can
support other transitional justice mechanisms. Tloap, for example, provide
evidence in support of reparations policy (Krit25%

During the proliferation of TRCs in the 1990s, &dfy of ‘truth’ was developed
which highlighted the importance of closing the ghptween knowledge and
acknowledgement of human rights violations and rkélsgs (Roht-Arriaza 2006b).

This was supported by psychological research, edpeavith torture survivors,

which suggested that victims were helped by tellihgir story to a sympathetic
listener and that the truth in itself was importgrterman 1992; Minow 1998).
Proponents suggested that the cathartic effecteriexyged by individuals could be
transposed onto society as a whole and that disg@fehe truth would help restore
social trust and achieve societal reconciliatidether and Weinstein 2002).

The South African TRC has been central in shapioglem attitudes towards truth
commissions. The experience in South Africa broadethe moral and political
justifications for a ‘restorative’ approach, braath new life into the truth
commission model, which had become tainted by espees in Latin America a
decade or so earlier. As one practitioner remarkéidy the South African TRC it
seemed as if ‘the world has become besotted witth tcommissions’ (cf. Hazan
2010). There is, however, a growing literature ttsllenges normative assumptions
about truth commissions, arguing that they can,efcample, be very remote from
local realities. As Priscilla Hayner notes, ‘indigeis national characteristics may
make truth-seeking unnecessary and undesirable,agianofficial community based
mechanisms that respond to recent violence or wreuthat eschews confronting
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reality directly’ (Hayner 2001: 186). From Peru, @ambodia to Sierra Leone,
scholars have highlighted the danger of what hasn hermed the ‘tyranny of total
recall’ (Theidon 2009) in places where, for examgiéence has an important social
function. Rosalind Shaw, meanwhile, has tracedgteealogy of truth commissions
and finds their genesis in a western tradition @ffession that has no immediate
resonance in contexts such as Sierra Leone, whé&etwally accurate depiction of
the past is less important to reconciliation thhe tattainment of a cool heart'.
(Maguire 2005; Shaw 2006; Theidon 2006; Kelsall2@8). On a more practical
level, it has been noted that truth commission meuendations are often ignored,
‘not because they are unworkable, but because tbosemissions are inherently
weak institutions with short life spans’ (Waldo12:117).

Amnesties

Amnesties are central to debates about transitjosite and their function is highly
contingent on circumstances. As Christine Bell paisited out, ‘the same connection
between a constitutional deal and the past thaggled measures to combat impunity
in Central and South America pointed to a requirgnfier amnesty in Africa * (Bell
2008:13). She describes how in Central and Soutlerfm, where impunity was
understood as a root cause of recurring confliccoantability measures were
regarded as essential to a healthy transitionoihtrast in South Africa, the TRC with
its trade-off of ‘truth’ for ‘amnesty’ was designed underpin a new constitutional
settlement. In Liberia and Sierra Leone, broad atme® were included in peace deals
in recognition that conflicts were caused largejy dbructural conditions including
state failure and the privatisation of power by las (Bell 2008:14). Indeed
research has begun to take a more nuanced loblke able that amnesties might play
in transitional justice. It is argued, for exampleat amnesties may produce societal
benefits, especially when used in a circumscribret @nditional way and in concert
with other measures that address the rights ofrvsctMark Freeman has examined
the influence they may have on peace negotiatiatkdn by the UN (Freeman
2009). Louise Mallinder meanwhile provides a mor&railevel analysis in her
argument that, due to the subtle transformatiah@idesign of amnesties, the concept
itself has been under contestation between vargtakeholders, such as victims,
human rights NGOs, and diplomats (Mallinder 2008)erestingly, her impressive
Amnesty Law Database tells us that despite thealleet‘justice cascade’, amnesties
are still very much a part of the ‘legal landscaf#ie shows that over 420 amnesty
processes have been introduced during the 1945-p8fidd, with many of them
occurring since the establishment of ad hoc trilmiiadeed over 66 amnesties were
introduced between January 2001 and December 208i5r(der 2008).

There is a lively and inconclusive debate amongstinational lawyers about whether
or not amnesties are permissible under interndtiomaat all. As early as 2000, the
UN opposed the amnesty provision of the Lomé Péaoerd for Sierra Leone and
the Rome Statute of the ICC also enables a ‘clasib@n amnesty where
beneficiaries have taken up arms again (Bell: jhough blanket or partial
amnesties remain as policy options, internationahdn rights organisations have
argued that amnesties are pernicious: they entrandhrencourage impunity and will
lead to a recurrence of human rights violations.
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Reparations

Post-conflict reparations are both material and-marerial and they can enjoy an
individual or collective character. They can enthill restitution, compensation,
formal apologies, rehabilitation and guaranteeatf-repetition (De Greiff 2006;
Brooks 1999). The role of reparations in transaiojustice has been boosted by the
creation of the Victim’'s Trust Fund as part of ti&C (Kellar 2007). In theory,
request for reparation can be directed at any |efekociety: the state, local
government, private actors, individual perpetrats mass atrocity or the
international community. Louise Arbour has arguedtéfully that unless transitional
justice provides redress for social and economievgnces, it will lack impact and
will fail to ‘attack the sources of legitimate grances that, if unaddressed, are likely
to fuel the next conflagration’ (cf. Waldorf 201Z2). But this remains speculative.
On the one hand it has been argued that post-cbméparations can influence
reconciliation and social reconstruction at the oamity level (Eijkman 2010:8). On
the other hand it has been suggested that repasghiimgrammes can create serious
tensions between those groups and individuals deeteserving of compensation
and those who are not (Miller 2008). On more pcattgrounds it has been argued
that there are ‘enormous ... difficulties with havitignsitional justice mechanisms
tackle historically constructed socio-economic umdies’; those mechanisms are
already resource constrained, over-burdened by éxglectation and crucially, short
term projects which are not institutionally suitéml addressing long term socio-
economic injustices (Waldorf 2012: 179).

Traditional justice

The actual content of the traditional justice catggs rather vague. Other adjectives
such as customary, informal, community based, g@ss, indigenous and local are
all sometimes used interchangeably (Allen and Maattb 2013). The most well-
known example of this form of transitional justicethe use ofgacacacourts in
Rwanda to deal with the backlog of cases resuftimg the 1994 genocide. There has
also been a well-documented debate about the catidn of rituals in northern
Uganda to deal with the violence perpetrated byLibrel's Resistance Army (LRA)
during the civil war which began in 1986 (Allen Z)@Branch 2010). Many activists
and some scholars believe that traditional jugtaeot just an alternative or possible
supplement to more formal processes. Rather theyttee view that it is better, or at
least that a fully-integrated approach is the lmggion, one in which conventional
legal processes are not privileged. The view isnged on an acceptance that both
formal trials and truth commissions are not sudiintly attentive to social integration
and reconstruction (Alie 2008; Latigo 2008). Tramtitl justice is laudable, so the
argument goes, because it is culturally relevdns &lso suggested that justice built
on established customs of reconciliation and cors@i@mm is more appropriate and
pragmatic in close-knit community settings, whemoge remain dependent on
continuous social and economic relationships witgirtneighbours (PRI 2002).

The ‘local’ has become positively signified in mudf the transitional justice
literature and is often conflated with developmieazzwords like ‘participation’ and
‘culturally-embedded’. It has been suggested thabraantic enthusiasm for using
traditional justice practices in post-conflict s&fs has created a knowledge gap that

25



‘produced decision making based on weak data, ex-@valuation and speculation’
(Huyse and Salter 2008:6). Critics have warned regaihe ‘facile’ embrace of

community-based processes and have highlightedutiteéended consequences of
reifying and providing external support for locauals (Theidon 2009:296; Allen

2006, 2010; Branch 2010). It has also been poiatgdhat traditional processes can
be patriarchal, discriminatory towards women andtlyoand readily captured and
manipulated by the state in order to advance fisréists (Huyse and Salter 2008;
Waldorf 2006; Allen 2006). International human tighorganisations and legal
scholars have also questioned whether communityebaystems are capable of
dealing with atrocities committed on a vast scalepiaces like Sierra Leone or
northern Uganda.

Multi-mechanism and ‘holistic’ transitional justice

For both normative and practical reasons, schaadspolicymakers now tend to see
the range of potential transitional justice meckars as conceptually complementary.
Scholars and others have questioned the efficacyabw prosecutions without any
institutional effort to promote a broader histolioaderstanding of events; the value
of truth commissions to victims without any scome fegal redress; the risk that
reparations might be interpreted as ‘blood moneyheut some corresponding form
of accountability; and the appropriateness of mational judicial structures without
corresponding national and local accountabilitycpsses (Fletcher and Weinstein
2002; Roht Arriaza 2006). There is an appreciatibat the broader aims of
transitional justice will only be met by what orehelar refers to as the ‘interweaving,
sequencing and accommodating (of) multiple pathwiygustice’ (Roht-Arriaza
2006b:8).

The desire for a holistic approach — one that etrik balance between meaningful and
customary practices and universal principles anavéxn transitional justice and
broader development and peacebuilding objectiveils essentially an aspiration
whose applicability and efficacy has rarely beeste@. As so often in discussions of
justice, normative notions of what is inherentljideed to be right shape perceptions,
rather than evidence about what has been occurtiftas also been suggested that
there are very practical reasons for why the tteomsl justice ‘industry’ is keen for
the concept to have a more ‘holistic’ approach Wwhiencompasses broader
development objectives: because development arckpe#dding programmes tend to
be better funded (Wardolf 2012:172).

Assessing the Evidence

Below is a summary and analysis of the existintestd empirical knowledge on the
local experiences and effects of transitional pgsprocesses in conflict-affected and
fragile spaces. Although reference is not madevényestudy that the literature search
yielded, key works are identifi¢d. These were selected because they had a strong
evidence base (as measured during the gradingiexeend/or because they appear

9 For a short summary of each study that was revdesee the annotated bibliography in appendix E.
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to fit or generate broader theories. Each sectidirstart with a short summary of key
findings and then go on to describe selected daskes in detail.

Trials

There appears to be a leaning in the empiricalsad-literature towards examining
and understanding victim-survivor perceptions atidudes towards trial processes
and the factors that shape them. These find mirddrderesting results, even though
they are only representative of a certain placa e¢rtain time. One way of getting
around this limitation is via longitudinal researsb it is encouraging that two
scholars have undertaken interesting baselineestudi Kenya and Cambodia at the
outset of international legal proceedings in thpksees (Backer et. al 2010; Gibson
2010). A striking finding across studies is the agmt disconnect between
international legal priorities and frameworks amatal understandings of justice.
There is very little data to support or challengguanents made about the causal links
between trials and deterrence, individual and $dwaling, or reconciliation at the
micro-level. Studies which do attempt to understtmsl relationship — largely in the
context of the ICTY — find very different results.

Selected studies in detail

Two studies on victims’ perspectives of war crintgals find mixed results. In a
study of the SCSL, Horn et. al interview withnesgegauge the degree to which their
experience of the court was either ‘empoweringetraumatising’ (Horn, Charters,
and Vahidy 2009: 138). The study sample consiefeditnesses that had testified
before the SCSL at some point before May 2007.h@f292 witnesses identified as
eligible to participate, 171 were contacted andriewed. Of these, 81% were male,
which is representative of the witness populatibf2]. Structured and unstructured
interviews were conducted over the duration of weeks. The study found that on
average, witnesses did not feel worried while thweye testifying and that 74% of
witnesses felt supported by the SCSL (144). Those wid not feel supported
attributed this to unfamiliarity with the SCSL aafr that they would be arrested for
testifying (144). While respondents admitted to exigncing some pain while
testifying, 81% generally felt well respected by tGourt staff and said that they
would testify again if requested (145). This studfers valuable insight into direct
experiences of the hybrid court but authors do aahkedge significant limitations.
Firstly, the withnesses were interviewed by SCSLff stath whom they had pre-
existing relationships, a fact that may well havdluenced responses (148).
Additionally, witnesses responded to the interviéewgh hindsight’ and may have
given negative or positive responses about theipee@nces based upon
developments that occurred after testifying (148)14&astly, the authors were unable
to locate well over a third of withesses, some whuad relocated due to security
concerns (148). This study provides analysis ofefffects of the SCSL on witnesses,
but does not venture further to assess how the S€8ikewed by those who did not
have the opportunity to testify before the Court.

In another study of war crimes trials in Bosnia &fetzegovina (BiH), Refik Hodzic
compares the experiences of those alleged victie Wave testified before a
criminal court and those who have not. Hodzic utakers participatory field research
and 23 victim interviews (Hodzic 2010). The studylimited to the Municipality of

27



Prijedor in north western Bosnia and Herzegovin@sTs due to the high levels of
media and NGO attention the region has receivedtamédxtensive outreach efforts in
this area by the ICTY and local bodies (117). Th#ar acknowledges that his study
cannot be generalised beyond Prijedor and is lanite interviews of those most
affected by crimes (117). He finds that persongeeiences of being included or
excluded from the process shaped views on the 1@md the Court of BiH (123-
124). This highlights a short-coming in Horn etsaktudy, which found positive
sentiments towards the SCSL without acknowledgingotentially biased sample
selection. He notes that those who testify enjehert-term ‘therapeutic’ effect and
tend to shape their views based upon first-hancemxpce (125). Those who are
excluded, meanwhile, base their views on insufficier incorrect information from
the media or word-of-mouth (123-125). Despite thisth types of victim share
growing scepticism about the ICTY’s and Court ofiBi ability to provide justice for
victims and deter future crimes (124).

Other studies have examined local perspectivesNfsponsored judicial processes
and have noted a discord between local and inierrat procedures. In one
interview-based study, Harper examines attitudesatds the UN Transitional
Administration in East Timor (UNTAET) and its judit framework for addressing
crimes committed during the Indonesian occupatgire conducts fieldwork between
May 2001 and November 2003 in the district of Cowal interviewing a total of 116
individuals, ranging from the East Timorese publigal leaders and employees of
UNTAET and non-governmental organisations (151 host common criticism of
the Serious Crimes Investigation Unit (SCIU) was fib)cus on low-ranking East
Timorese militia rather than those whom the respoislifelt were most responsible
for the violence (159). There was also a discrepancperceptions about what
constituted a serious crime. Respondents defingohain this bracket, whereas the
SCIU would refer arson to the Commission for ReioeptTruth and Reconciliation
(CAVR) (168). Harper also found that local perspexs on evidence and due process
diverged considerably from those of the UN. Forititigenous population, guilt was
based upon a ‘shared sense of knowing’ rather #drarobjectively applied legal
process (165).

In her study of the Extraordinary Chambers in tloei@® of Cambodia (ECCC), Tara
Urs conducts ethnographic research and 117 in-defghviews to assess the court’s
ability to deliver justice to Cambodian victims @J2007). Urs analysed the ECCC
from May 2005 to April 2007, and the interviews weronducted from June to
December 2005 in rural areas of Cambodia. Whil@awkedging that the interviews
were not statistically random, Urs still found tl281% of those interviewed showed
resistance to engaging with the Court, which comldicate a larger issue with
perceptions of the Court (77). She notes that géppéluctance to engage with the
ECCC is consistent with cultural notions of hiergrcand that hesitation may be
down to a view that the Court is ‘above’ them (8Zhis ‘stay-in-your-place’
mentality also has implications for local percepsicof authority and responsibility
for serious crimes (82). Urs finds that Cambodiprefer the indigenous method of
problem-solving known asomroh-somruel which is a process of third-party
mediation (67). Furthermore, legal concepts suctiedsnce rights, reasonable doubt,
and evidentiary standards of proof are unfamiliar the general Cambodian
population (68). Both studies are rather vague attmmethodology used, making it
hard to understand how the authors reached theklasions. It is unclear exactly
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how interviews were conducted and there is, formgda, no data to quantify
respondent’s answers.

Tim Kelsall's anthropological study of the trialstae Special Court for Sierra Leone
finds similar disconnects between international &whl understandings of justice.
His study is based on seven months of ethnogragiservation of one of the trials —
that of the alleged leaders of the Civil DefencecEs, undertaken between 2003 and
2008 and later, discourse analysis of trial trapssrHe notes that in comparison to
the UN ad hoc tribunals for the former YugoslauiBQY) and Rwanda (ICTR), the
SCSL was intended to be more efficient, cost effectand, crucially, more
contextually relevant. The reality however was @t SCSL ‘failed in crucial ways
to adjust to the local culture in which it worke@). The result was less a clash of
cultures than a situation in which internationajdeand local norms appeared to
elude one another. Kelsall notes, for example,ttt@Court ‘sidestepped’ the issue of
magic and the occult during the trial and electedjudge only what it deemed
‘material’. This ethnocentric view, he suggestqases the gulf between international
western understandings of social and cultural castand those of other societies.
The evidence base for these findings is limitedricanthropology of a particular set
of trials — we do not get a broader perspectivéi@n processes and procedure at the
SCSL are perceived and experienced by local pdpukat The evidence does,
however, provide an important insight into how atdl specificities complicate the
application of international justice and a pressmged to ensure that ‘judicial
decisions make sense to the communities in whiei #ne made’ (170).

Two useful baseline studies provide us with emalréiata about public perceptions at
the outset of legal proceedings. The first is DaBacker et. al's study of early
attitudes towards the ICC in Kenya (Backer et. @l®. He finds that ‘a large
majority of focus group participants preferred émd those involved in the violence —
especially the organizers — to The Hague for t{i@). This was based on perceptions
of corruption in the Kenyan courts; fears that pioditicians might subvert the legal
process and a concern that trials in proximateingsttwould re-spark violence.
Participants, meanwhile, commonly expressed confidein the ICC’s ability to
achieve important outcomes, which were cited vafpwas ‘truth’ and an end to
impunity. Respondents were selected from areaseofy most affected by the post-
election violence and two focus groups were coretlict each of the seven locations.
The groups were of mixed ethnicity and politicdilation, with an average size of
six. Although this approach is limited in scope dadks a representative random
sample, it provides us with very rare baselindwattis towards a transitional justice
process. Similarly, Gibson et. al provide basetlata on Cambodian support for the
rule of law on the eve of the Khmer Rouge trialsh@n, Sonis, and Hean 2010).
Analysis is based on a nationally-representativeesuof 1017 adult Cambodians
conducted in early 2007. In contrast to the findilod Tara Urs (above), the authors
find that Cambodians hold a strong preference foictsadherence to legal
universalism so trials are unlikely to substanyiaticrease support for the rule of law.
Although this remains a hypothesis, the study efulsn that it establishes a baseline
of support for the rule of law against which changeer the course of the trials can
be assessed.

21t should be noted that findings on support far thle of law and adherence to ‘legal universalism’
in Cambodia differ markedly from the findings deéked above in Tara Urs’s (2007) ethnographic
study.
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The majority of the end-user literature is focusedunderstanding perceptions and
direct experiences of trials rather than their devamplications. There have been few
attempts to establish relationships between taats broader objectives such as peace
or societal reconciliation. In the context of Cardiag for example, Tara Urs laments
that for all the work done on public attitudes,rthbas been no systematic study of
Khmer villages to determine how widespread the lgrmbof victim/perpetrator
animosity is and whether transitional justice peses have had an intended or
unintended effect on this (Urs 2007). Eric Stovad &arvey Weinstein actually
addressed these kinds of questions in their stdidyeo micro-level impacts of the
ICTY and the ICTR. This edited collection bringsgéther ten inter-disciplinary
teams over a period of four years. The editors lcmiecthat there is ‘no direct link
between criminal trials and reconciliation’ (Stovemd H Weinstein 2004b). They
argue that international tribunals work best injoontion with a variety of other
measures including local initiatives more attentit@ social integration and
reconstruction and to the needs and wishes of tmosst directly affected by
violence.

James Meernik’'s assessment of the ICTY’s impagiast-war Bosnia also reaches
pessimistic conclusions about the role of trialsenonciliation (Meernik 2005). He
undertakes a statistical analysis of existing migrtime series ‘event’ data — notably
local press reports - from the period January 1@98uly 2003. He uses this to test
the effects of arrests and verdicts relating tarpnent leaders from each of the three
major ethnic groups on levels of inter-ethnic cmfnd cooperation. He includes the
actions of the governments of Serbia and Crodi®,BU and a ‘combined’ measure
of both the NATO and US actions towards the thnerigs as independent variables
(283). Meernik finds that the ICTY had a very liedteffect on improving relations
among Bosnia’s ethnic groups and no statisticaglgiBcant effect on societal peace.
He finds that the actions of the EU and to a legs¢ent NATO and the US were
statistically significant and had a stronger imp&t# argues that establishing causal
links between the ICTY and societal impact is fiatugith methodological challenges
and acknowledges that his own use of new-basedcatuts of conflict and
cooperation may be skewed by press bias towardsriogvconflict events rather than
routine peaceful interactions.

Akhavan (2001) reaches more positive conclusions$ famds that the ICTY has
contributed significantly to peacebuilding in thregrher Yugoslavia. He analyses the
ICTY through an examination of political reactiolts major court decisions and in
particular, the indictments of key Serbian poldits. He finds that the Serbian public
was largely ‘indifferent’ to the indictments andathreactions were ‘mild’ (13). The
ICTY he argues, managed to marginalise ultra-natishleaders whilst moderating
ethnic politics in both Serbia and Croatia. Akhdsagualitative study relies largely
on anecdotal evidence however, and his causal angisnare questionable. He does
not sufficiently explore where the impetus for poll reform was coming from.
Although he acknowledges the value attached to fg&ao integration, he does not
fully explain this as a possible factor. Finallyetilefield (2010) in a series of studies
based on multiple research methods including sumesearch, interviews, case
studies, oral histories, archival materials andheginaphy over a ten year period
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(1998-2008) finds that the ICTY had a positive efffen democratisation in Bosnia
and played a particularly positive role in the ti@a of new post-war political
identities based on the rule of law and in moiliscivil society groups that lobby for
justice and accountability (15). Furthermore, simeld that the ICTY successfully
challenged extreme ultra-nationalist historicaraaves and provided a new space for
Bosnians to discuss and debate the past. Nettledieknowledges that her positive
conclusions may be related to the fact that a lageion of her fieldwork was
conducted during a period of optimistic politicaveélopment (2002-5), whereas since
2006, the country has experienced ‘almost permaergsis’, a factor that could well
affect current attitudes.

Box 3. Public attitude surveys

The bibliographic search threw up a number of syshased transitional justice
studies (see appendix D). The surveys attempt asuare public attitudes, perceptions
and experiences at specific times and in specicgs where transitional justice

local interpretations of ‘justice’, preferences foansitional justice mechanisms,
how those mechanisms should be administered e.gallyp nationally or|

conducted in the Balkans, Iraq, Uganda, and Rwahlday find that in all countrie
the identity group strongly influences attitude #wds justice (Weinstein et
2010:46). In Bosnia Herzegovina, for example, adis towards the ICTY were
viewed through a nationalist lens. Serbs and Crisdtsnegatively because of their
belief that their group was being singled out fovgecution, whilst Bosniaks tended
to feel positively (Weinstein et. al 2010; Weinateind Stover 2004). In Uganda,
research suggests that ethnicity, specifically Aichiersus non-Acholi identity h
influenced attitudes (Weinstein et. al 2010; Phawhinck 2007). Local politics als
plays a key role in shaping responses: the RPBryich Rwanda, the US invasion of
Irag and the relationship between Museveni’'s gawemt in Uganda and the
International Criminal Court all influenced attieesl towards the form transitional
justice should take. In Rwanda, Uganda, Iraq, CARRC and Cambodia there is| a
profound lack of awareness of and confidence irallegructures and this shapes
people’s attitudes towards justice processes. Tiheegs also found that definitions pf
‘justice’ vary markedly between countries and thtttudes towards reconciliatign
and levels of psychological trauma experiencechlyindividual and society were npt
strongly correlated.

As has been noted, quantitative surveys enable tredognise the heterogeneity (of
survivors’ (Weinstein et. al 2010:47). By examiningsponses across large
geographical areas and by investigating the sigamite of ethnicity, exposure to
violence, demographic factors and other crucided#inces, patterns being to emerge.
It is often implied, for example, that the practiok ‘forgiving and forgetting’ is

31



cultural given across Africa. The results of twavays on northern Uganda released
in 2005 and 2007 indicated that something more d¢exngvas happening. The

surveys conducted by researchers from the BerkBlégne Initiative on Vulnerabl
Populations and International Center for Transdlalustice (ICTJ), found high levels
of support for restorative approaches, but a mgjasf interviewees wanted the
perpetrators of grave human rights violations tohleél accountable (Pham et
2007). Many of the surveys are combined with qatlie techniques such
interviews and focus groups to mitigate the risk saiplistic and inaccurat
interpretation of results.

The use of certain terms in surveys can, however,ntisleading and lead to
ethnocentric interpretations. For example, a 20@%ey in northern Uganda found
that 76% of respondents felt that those respondibteabuses should be held
‘accountable’ (Pham et. al 2005). To a westernenmd ‘accountability’ may connote
a formal legal process. The respondents, howepegified that perpetrators can pe
held accountable through a variety of measuresudat) ‘reconciliation’. In th
follow up survey in 2007, a majority of respondeft8%) considered accountability
for human rights abuses important, but when askesthver they favoured ‘peace with
trials’ or ‘peace with amnesty’, 80% chose theelatind 76% feared that trials could
jeopardise peace (Pham et al. 2007).

The current survey literature also tends to prowst@pshot estimates of public
opinion. This may help policymakers understand thest pressing and urgent
transitional justice issues at a given moment metibut is unlikely to provide
deeper understanding of the more dynamic politisagial, cultural and economjc
processes at play. In Rwanda for example, an lirotterwhelming enthusiasm for
gacacahas now been tempered for various reasons (Weinsteal:46). If survey.
can be conducted at regular intervals over timey thave the potential to assess the
longer-term effects of transitional justice by keg attitudes towards ongoing
past transitional justice processes. Surveys that fbeen conducted more than once
in the same country (northern Uganda 2005; 20072,02@ambodia 2009; 2001)

clearly demonstrate how attitudes and prioritiesa consistent and also change
over time. In northern Uganda the same research tesd roughly the same sample
design and size but had different respondents. €msistent finding in all thre
surveys conducted over the five year period is feaiple’s priorities are related to
sustenance and basic needs rather than to justide aacountability. Of th
transitional justice mechanisms available, the mogpular and in demand are
reparations. The survey also found that comparezhtler data from 2005, the data
in 2007 and 2010 suggested a greater willingnes®napromise criminal justice for
the sake of peace.

In Cambodia findings were similar. Justice is cdastd to be important for the
population but priorities were jobs and servicesneet basic needs. A majority of
Cambodians would rather focus on problems that @almabs face in their daily lives
than address crimes committed during the Khmer Roregime (82% in 201
compared to 76% in 2008) or would rather spend mamesomething other than the
ECCC (63% in 2010 compared to 53% in 2008). TheDXiikrvey also noted changes
in perceptions and attitudes, including an incrdaseareness of the ECCC; higher
expectations of the positive effect the ECCC walé on victims and an increase|in
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trust in the justice sector combined with an inseshbelief that the judicial system in
corrupt.

This over-time data is valuable but is rarely foumdhe existing survey scholarship.
Even rarer are studies that ask the same questidhe same people over a period of
time. David Backer’s longitudinal panel study o€tuns’ attitudes towards the TR
(see below) is an exception. This is a fairly spsallle study and it has its own

limitations but it is this kind of data that helps understand trends and caysal
arguments, including which factors shape transitigusstice attitudes (Backer 2010).

It is important to note that even though over-tisueveys and panel studies provide
more insight that single snap-shot surveys, it iama challenge to capture evolving,

dynamic and complex shifts in attitudes by collegtdata at specified points in ti
As has been noted ‘attitudes may change quickly suport or discomfort wit
transitional justice at specific points in time nmagt provide conclusive evidence |of
success or failure’ (Thoms et al 2008:82).

Some of the surveys listed in the table (see appdddalso suffer from limitations i
their research design. Aggregate national surveyshwdo not employ stratificatio
or over-sampling techniques will not adequatelyetaio account the difference |n
views between demographic constituencies — for @karifferent social, ethnic
religious groups. Surveys will also be more effextif they are supplemented with
other qualitative research methods, including inésvs and focus groups with
potential spoilers and key informants and key malitfactions. As Thoms et al. note,
simplistic policy prescriptions may result if transnal justice advocates ‘mistake
broad public support for transitional justice wigasibility’ (Thoms et. al 2008:81).

Truth Commissions

It is now twelve years since the South African TR€led the first five volumes of its
final report and an abundance of literature hash@educed in that time. Only a
small amount of this is empirically grounded wohatt sets out to understand the
local experiences of the TRC. The extant end-ugerature is methodologically
varied, employing representative cross-sectionabnal surveys; longitudinal panel
studies, analysis of victim’s hearings and ethnpigia research. Much of this
literature challenges the widespread approbatiath@fSouth African TRC, chipping
away at its mythical status and trying to undemdtanmore detail how it was actually
perceived and experienced by victims, survivors #rel population at large. The
results are mixed but an interesting finding acrsissglies appears to suggest that
victims and survivors placed emphasis on ‘truthemotreconciliation’ and when the
latter appeared to be prioritised by the staté¢onteglect of the former, confidence in
the process waned. Another general finding is feateptions are largely divided
along racial lines.

Of course, literature on truth commissions is moited to South Africa. Important
end-user studies have been done on Sierra Leomer-Lieste and Peru, for example.
As was the case with trials, single case studiespcse the bulk of the relevant
literature on truth commissions. In Sierra Leoner txample, two separate
ethnographic studies question whether a truth casion is culturally appropriate in
a society marked by cultural practices of forgettand moving on. In both South

33



Africa and Peru — albeit in different ways — thare large gaps between the meta and
the micro narratives around truth and reconcilratimdeed scholars have questioned
the way in which ‘truth’ is conceptualised in trutbmmissions and there appears to
be some agreement that, due to various political practical restraints, truth
commissions are more effective at developing a fmaath’ of past violations and
crimes, while neglecting the micro experiences ofmmunities and individuals
(Chapman and Ball 2001). In her seminal book orthtrtommissions, Priscilla
Hayner notes that ‘little work has been done tcessshe impact (of transitional
justice) in a scientific, quantitative manner, agpecially providing a comparison
across many countries and commissions’ (cf. KeBall9:13). This is changing now,
and the kind of work Hayner recommends is beingeuatten. The problem is, the
focus has been on macro-level impacts and we remaatear about how these
impacts are felt at the micro level, if at all (E4s2010).

Selected studies

Single case studies

In four survey studies, James Gibson attempts tasore the acceptance of truth as
promulgated by the South African TRC; the awarerdgshe TRC'’s activities; and
confidence in the TRC. He undertakes a represgatatoss-sectional national survey
of 3727 respondents in 2001, oversampling minariied using regression of survey
results for rule of law analysis. The study fintattthe majority of all races ‘accept’
the TRC truth; that after controlling for other tfais, regression analysis shows that
that those who accept the TRC truth are more likelupport the rule of law and this
in turn was associated with conciliatory racialitattes and reconciliation at the
individual level. In general, however, he findstthaceptance of the rule of law is not
high; and that 44% of the population is at leash@ahat reconciled, with black
South Africans being the least reconciled raciaugr and whites being the most
reconciled. This evidence is illustrative of enaiugerceptions at a particular point in
time and Gibson acknowledges that one-time crosses@l surveys cannot
conclusively support causal arguments. There i3 afsinherent danger in equating
changing levels of reconciliation with the operatioof truth commissions without
reference to possible confounding variables or tyithg factors. Gibson also falls
short in explaining perhaps the his most significiimding: that of the four racial
groups studied, there appears to be little coicgldbetween ‘truth acceptance’ and
reconciliation amongst black South Africans. Thsato say, the group exhibits the
highest degree of ‘truth acceptance’ but the lovdegfree of ‘reconciliation’. This
highlights important connections between truth aedonciliation and challenges
normative assumptions that the former will leadtt@at least aid the latter.

A study by David Backer on the South African Tratid Reconciliation Commission
is a rare example of longitudinal research on asitenal justice process (Backer
2010). Using panel surveys with 153 victims of dipaid-era violations conducted in
2002-3 and again in 2008 he captures the effetteoTRC over time. He finds that
approval of the unigue conditional amnesty offedeg the TRC was at first

surprisingly high (57.5%) but it fell dramaticallyy 2008 (20.4%). The share of
respondents who believed in 2008 that the amnestyblen essential to avoid a civil
war fell by 20 percentage points relative to 20002, although 70.5 percent still
expressed this sentiment. Finally, the proportidnrespondents who believed
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amnesty to be fair, dropped from 18.3% to 8.5%. fi@sellts also indicate a growing
desire for accountability, even at the risk of afwslity. Backer concludes that

respondents’ earlier support for amnesty was ‘actaht, contingent concession that
coexisted with a basic interest in seeing at l@adegree of accountability’ (453).

Using multivariate regression models, Backer fitlast decline in support for the

TRC is most clearly associated with an increasedesef the unfairness of amnesty
and dissatisfaction with the extent of ‘individisa&ld’ truth recovery. By choosing to

focus on a group of victims from a particular cormityiinstead of relying on a wide

representative sample of the population, Backds &lort in providing generalisable

conclusions that can be applied to society as dewnlite also acknowledges that his
model specifications only explain roughly 20% oé thariance in amnesty attitudes
and that unobserved factors, or those not includdus estimations require further

research and analysis. The study is important, Wiewein demonstrating the

importance of rigorous, ongoing evaluation of tiaosal justice processes.

Chapman and Van Der Merwe set out to respond erapyrito the question posed in
their book’s title ‘Did the TRC deliver'? (Chapmamd Van Der Merwe 2008). The
book brings together a series of contributions fracknowledged experts and was
produced over an eight year period. The analytigaint of departure is an
examination of how South Africans understood theammegy of broad concepts of
‘justice’, ‘reconciliation’ and ‘truth’. The book antains four sections, the first
examines survivors perspectives on the TRC'’s vittgarings though an analysis of a
random sample of 429 transcripts; the second eteluthe amnesty process by
analysing a sample of 220 cases drawn scienti§idedim 1973 amnesty cases that
were heard; the third section takes a more comparktok at ‘truth findings’ and is
examined in more detail below (Audrey Chapman aatl B008); the final section
focuses on the responses to the TRC, with a chaptdysing public opinion surveys.

The book does not deliver a clear verdict but judgtiends to be negative. There is a
recognition that the TRC had contributed to SoufhicA’s transition but the over-
arching theoretical argument is that TRC encomphdse many goals related
‘reconciliation’, ‘healing’ and ‘restorative jusgt The authors argue that the TRC
veered too far from the original mandate of trutbmenissions which was to
investigate and understand the causes and conseguen political violence. By
prioritising ‘reconciliation’ over ‘investigation’the Commission neglected central
issues; most shocking was the ‘near invisibilityrate’ in the final report (252).
Theissen analyses public opinion polls conducteddsgarch institutions in South
Africa between 1992-2000 and finds that from thé&seuopinions on the TRC were
divided along racial lines and that these divisibesame sharper over time. Pigou,
meanwhile, concludes that ‘most white south Afrgdid not feel the need to engage
with the Commission’ (236). Of those who particguhin the process, Phakaki and
Van Der Merwe, in a series of interviews with 2#véors and 18 TRC staff who
were involved in the amnesty process, find thatrttagn motivation was to find out
new information. Chapman, in a study of victim hegrparticipants, similarly finds
that acknowledgement and the desire to learn néwnmation was the priority. For
participants then, it was ‘truth’ and not ‘recomailon’ or ‘forgiveness’ that was
paramount. Despite this sound evidence base, titeredjo on to advance a
theoretical argument that truth commissions aréebeduited to producing ‘macro-
truths’ and that this should be their focus. Thera tension here because the book is
largely grounded in collecting evidence on surviaod victim perspectives on the
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TRC process, and yet the arguments derived from dppear to run counter to
victims’ and survivors’ desire to uncover ‘forerisimicro’ truths >

There have been a number of useful anthropologitalies on truth commissions —
both in South Africa and elsewhere. In the firstjonanthropological study of the
South African TRC, Richard Wilson, argues that tiemcept of reconciliation was
deployed from the top down, leaving insufficienpase’ to discuss feelings of
vengeance and a desire for retribution that wersdoat the local level (Wilson
2001). His findings are based on twelve monthstbh@&graphic study over a four
year period (1995-1998) ‘inside’ and ‘outside’ betTRC. This included interviews
with half of the TRC commissioners as well as othkey officials, staff and
researchers. It also involved in-depth interviewighvover 50 victims of political
violence in African townships to the south of Jamesburg as well as local leaders
and officials. Wilson argues that political andigelus elites appropriated the term
reconciliation as a ‘meta-narrative’ for reconsting the state and entrenching their
own hegemony following the end of apartheid. Ashsube TRC did not enable a
translation of ‘national reconciliation’ to the kliclevel. This study is an important
counterpoint to normative assumptions about thkigneness of truth commissions.
The book, however, only contains two ethnographiealientated chapters and key
theoretical arguments appear to be developed wittlose reference to the evidence.

In Peru, the national-local gap is also evident, inureverse. Kimberly Theidon’s
anthropological research reveals a disconnectendtbcourse of political elites and
the micropolitics of reconciliation practiced bytimate enemies’ at the local level
(Theidon 2006). In 2003, around the time of thalfireport of the truth commission,
the former were steadfastly distancing themselvesnfthe very notion of
reconciliation, adamant that there could be no gheig whilst the Shining Path still
existed. The latter, meanwhile, were elaborating aracticing communal justice in
attempt to restore daily lives and a moral comnynftheidon’s research is with
communities in the Ayacucho region of Peru thafesefl the greatest loss of life
during the armed conflict in the 1980s and 1990 &uthor is unclear about her
methodology but states that she has worked withaffected communities in the
region since 1995, and makes reference througheuvork to her interviews, group
discussions, participation and observation. Emginagithe extent to which this
region experienced a fratricidal war waged betwekagers themselves, she attempts
to analyse how the enemy was constructed and haeatipes of communal justice
contributed to the deconstruction of these categotshe finds that the conciliatory
practices, which combine the religious traditioncohfession with legal confession

2 This argument is also found in Chapman and Baltsly which draws upon the experience of the
American Association for the Advancement of Scish¢AAAS) Science and Human Rights Program
in providing scientific and technical assistancehi@e truth commissions — in Haiti, South Africada
Guatemala (Chapman and Ball 2001). Their methogotegiains unclear but appears to be based on
direct experience of the truth commissions andréeriogation of the final reports. The focus of the
study is on how ‘truth’ is conceptualised in trettmmissions. By disaggregating the meaning ofhtrut
between national-level processes and local expeggerhe authors find that truth commissions, due t
various political and practical restraints, are enapt in finding the ‘macro-truth’ of past violati® and
crimes. This contrasts with the micro, or ‘forendfath held by local communities and neglects the
experiences of the communities and individuals. gden and Ball's study provides a valuable
descriptive analysis of different forms of ‘truthparticularly the difference between ‘proceduraita
micro level truths, but the focus of the studyistibe procedural aspects of truth commissions.
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and the need for judgement and punishment whit allowing for ‘porous and
fluid® categories of transgressor, have been ‘vesyccessful’ in terms of
reincorporatingarrepentide and in breaking the cycle of revenge in thesasa{451;
454) .

Two studies of the Sierra Leone Truth and Recat@min Commission find that the
imperatives of ‘truth telling’, institutionalisechtiough the TRC were external to
Sierra Leonean communities and influenced more mpbal developments in
transitional justice than by the locally-rooted girees of the participants themselves.
Despite this, both studies identify ways in whidrtipants were able transform and
re-shape the TRC hearings to make them more imnedgiaelevant. Rosalind
Shaw’sMemory Frictions: Localizing the Truth and Recoratibn Commission in
Sierra Leong2005) is an ethnographic study of the local eigmee of the TRC. She
carries out multi-sited ethnographic research, bpérticipant observation and
informal interviews, in four TRC District Hearingom May to July 2003. This was
supplemented by follow-up ethnographic researctwim of the districts in July and
August 2004. Her interview subjects are both pigdicts and observers in the
hearings although it remains unclear how many wig@rs took place. While Shaw
does attend TRC district hearings in the southiefr® Leone, most of her research is
conducted in both urban and rural locations in et Sierra Leone. Thus, her
findings are more applicable to that region, altflouhey are consistent with her
research in the south. This research is partigulas€ful in that in tracks ‘translocal’
processes, examining similarities and differenc@ess place and time (189). Shaw
finds that the imperatives of truth-telling instiinalised through the TRC ran
counter to the local desires to ‘forget’ as a mezn®conciliation. At the same time,
those who engaged with the TRC managed to transfouth-telling’ into new
techniques of forgetting and remembering (207). TR& process represented by a
‘friction’ between ‘subjugation’ and ‘triumphantdal creativity’ but even the best
‘creative efforts’ were ‘unable to transform’ thékRT into a mechanism that would
respond to local needs (207).

Tim Kelsall observes a five-day-long TRC hearinghe Tonkolili district of Sierra
Leone in 2003 and finds that particular politicakcemstances, such as the
relationship between the TRC and Special CourSSierra Leone (SCSL), as well as
cultural factors, inhibited the TRC from acting astruth-telling forum in which
objective facts could be documented (Kelsall 200f9tead, he finds that the public
hearings were transformed into discussions andalsitufor reconciliation. He
concludes that the re-imagining of the TRC suggtsis greater importance should
be placed on local cultural ceremonies of recoandn, rather than modern truth-
telling institutions. Both studies provide richxtered accounts of how ‘universal’
structures such as truth commissions are criticaretire-shaped their local settings.
As single case studies, however, they can onlylbstrative of the experiences of
truth commission in Sierra Leone at particular motaein time. Neither study
attempts to draw conclusions about the broadectsffef transitional justice, rather
the focus is on the local experience and engagewiént particular process.

Finally, in a study of local understandings, intetptions and evaluations of the TRC
in Sierra Leone, Gearoid Millar finds that the pamy characteristic influencing
perceptions proved to be educational status (M2G#0). The research is based on 10
months of participant observation and 62 semi-tined interviews with the
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residents of Makeni and surrounding villages intimem Sierra Leone. Twelve of the
interviews were conducted with the educated, Ehgseaking elite minority, and the
remainder with non-English speaking, non-elite mgje- all identified through both

snowball and random sampling of TRC hearing attesddon-elite interviewees held
overwhelmingly negative attitudes about the TRCisTlvas largely due to a
disconnect between what the TRC did and what |peaple expected of it. Millar

argues that ‘a norm in Makeni is that words suchhalp, support, remember and
appreciate all mean to provide resources or mo@#2). By using such terms in its
‘sensitisation’ campaign, the TRC was inadvertemtlisrepresenting its role and
function. Elite interviewees on the other hand cosgu an unrepresentative
‘interconnected group of professionals, NGO workarsd self-professed ‘civil

society’ leaders’ — all of whom had been ‘incorgeda into the postwar NGO
establishment’ (493). So, whereas the non-elite tfet the TRC was having no
discernible positive impact on their lives, theteelminority were often directly

employed by the TRC or by another development orgéion that was active at the
same time. This study suggests that the differettianpact of transitional justice on
the ‘end-user is partly attributable to educatios#atus, the resulting level of
exposure to dominant global norms and degree ta@lwbne can benefit directly
these.

Box 4: Psychological aspects of transitional justé&?

Arguments in support of transitional justice oftefy on a core assumption: there i
psychological benefit to victims in the act of begr witness, testifying, an
otherwise remembering the truths of past atrocitiggerature captured in the

systematic review failed to conclusively corroberttis underlying assumption. The
literature that critically interrogated the relatship between psychology and
transitional justice largely adopted two approachiesse assessing the psychological
effects of transitional justice and those concem&ti the implications of victims'
psychological state on the functioning of transifib justice. The first category
included diverse papers that arrive at largely lsimgonclusions: transitional justice
can have both positive and negative psychologicglacts on those involved,

demonstrated by Henry (2009) through an analysis IGTY testimony.

Similarly, O'Connell (2009) suggests that thoughldrmay have mixed impact
survivors, those participating directly suffere@ tinost negative effects. The Martin-
Berstain (2010) assessment of individual and conal@vel psychologies confirms
the mixed results of transitional justice mecharsison micro and macro levels pf
society. In the second category, studies by Virtckl.e(2007) and Pham et al. (2010)
find high rates of PTSD and depression in poputatio northern Uganda and eastern
DRC. These conditions, it is argued, are linked ttisinclination toward non-violent
and restorative means of securing peace and jusmtidecarry significant implications
for future design, sequencing, and implementatioimamsitional justice mechanisms.

In exploring psychology and transitional justiceese papers employed a range of
methodologies, including field surveys and intemseand as well as empirical
analyses of new and existing quantitative data si#ss the need for future research
in this area. Obtaining a representative sample th@snost significant shortcoming

% This box was authored by Danielle Stein, researct8RP
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of these studies, which likely reflects the largdifficulties of working with
vulnerable populations at emotionally fragile jumes. Though diverse in approach
and perspective, these studies reinforce the hgasity of victim experienc
between and within cases. Like much work in thi®hang field, their results
contribute to the argument that transitional jiesticechanisms need to be grounded in
localised conceptions of healing, justice and red@tion.

D

Amnesties

The bibliographic search did not produce a lotedévant end-user literature relating
to amnesties. One of the striking findings acrassecstudies was the extent to which
experience of amnesties are contingent on otherepses. In both South Africa and
Uganda, perceptions towards amnesties appeareoialthe presence (hypothetical
or otherwise) of other transitional justice pro@sssincluding reparations and
criminal prosecutions for high-level commanders.

Selected case studies

Single case studies

James Gibson’s survey of South African public’sitade towards amnesty
investigates local perception and impact (Gibso@220The research is based on a
nationally representative survey of 3727 South gins conducted in 2000/2001. It
was designed as a social science ‘experiment’ iiclwthe respondent was asked
whether amnesty was ‘fair’ for four different cabeigs of people — people who
fought against apartheid, the victims, their fanahd ‘ordinary people like you’ - in
four hypothetical scenarios. The scenarios werégded to represent principles of
procedural, retributive, restorative and distribetjustice (545). In both the survey
and the interview the respondents overwhelminglyntbthe amnesty to be ‘unfair’,
not only to the victims and their families but also‘ordinary citizens’. Perceptions
of the ‘fairness’ of amnesty change by nearly 4fc@etage points when other forms
of justice are present. Monetary compensationHerwictims and their families had
the strongest influence on perceptions of fairnesgranting amnesties, however,
other types of justice — particularly procedurabi¢e) and restorative (apologies) -
were also influential. This study appears to clmgée some of the existing
assumptions regarding truth telling and non-prosecult also appears to show that
strict economic instrumentalism is not the only iweating factor in judging amnesty
and people are also concerned about receiving digndaaod ‘non-material’ justice.
(554). The author, however, notes that “little daly progress” has been made
through this study regarding the impact “apologiésive on members of society
(554).

The Refugee Law Project at Makerere University (Rtéhducted a survey of local
perceptions of the Ugandan Amnesty Act, which cam force in 2000 (Hovill and
Lomo 2005). The study examines the effectivenessrofesty in achieving long-term
reconciliation. Conducted in 2005, the survey qoest 409 people who had
experienced the northern Ugandan conflict first chaAdditional interviews were
carried out in other areas where the Amnesty A a@plied as well as the capital.
The study found that the Amnesty Act was widelycpered as a vital tool for conflict
resolution and long-term reconciliation. Howevegblic opinion also demanded
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greater opportunities for truth telling to accompdhe amnesty. The government’s
inconsistent position towards the Amnesty Act andsgquent pursuit of criminal
prosecution for high-ranking rebel leaders weredias factors that hindered the
Amnesty Act from performing its reconciliatory furman. The survey, however,
cannot be said to be especially representativehadta relatively small sample size
and a non-random method of population selection.

Comparative studies

Helena Cobban’'s comparative study of three Africauntries, South Africa,
Rwanda, and Mozambique goes further in conceptngl@smnesties as a policy that
affects daily lives (Cobban 2007). She argues Rvwaénda stands on one end of the
spectrum, exhibiting a desire to prosecute or hmlaccount all who are charged with
genocide and Mozambique stands on the opposite wveitid,a ‘forgive-and-forget’
approach that led to a blanket amnesty and a gignifbenefits package to facilitate
the reintegration of former combatants. South Afris situated somewhere in the
middle with a conditional amnesty provision buitita the TRC. While Cobban
eschews a direct evaluation of the different outesneach approach had, she
navigates the complex web of moral, political, @odial decisions each country was
facing. By tracing the trajectory of such approa;h@obban describes the friction
between local realities and international humahtsgiorm of criminal prosecution
for gross violators, critiquing a uniform approdaolwards transitional justice. It is not
entirely clear how Cobban’s research was condu@bkd.makes reference to research
trips to The Hague, Rwanda, Tanzania (Arusha), Mapidohannesberg and Cape
Town. Beyond this, we are not provided with anyomfiation about the number of
people that were interviewed; whether they wereesgntative of a particular group
or the population at large and how the interviewsrevconducted. Further, she
acknowledges that ‘I had to draw and present my cwamclusions from all | had
heard’ — beyond this it is unclear the extent taclwltonclusions were based on the
evidence gathered.

Box 5. Transitional justice and gende?®

Scholars who focus on gender and transitionalgadtave argued that the transitiopal
moment presents an opportunity to upset the statiss and challenge structural
violence against women. This recognises both aimamin of violence against
women before, during, and after war and times afespread human rights abuse as
well as the way in which times of upheaval upsetdge norms. Although there are
assertions of the right to remedy in the afternw@dtisuch grave crimes, the gender-
focused literature goes a step further, arguing dltempts to restore victims to their
prior situation is undesirable and, instead, e$fdd unsettle the conditions which
made for gender-based vulnerabilities in the folstce is crucial. Not surprisingl
then, most literature poses normative argumentghis vein and is critical o
transitional justice mechanisms for their failupe @chieve feminist transformation
while still maintaining that such goals are possiohd desirable.

% This section was authored by Holly Porter, dodtarandidate, Department of International
Development, London School of Economics, h.e.p@tse.ac.uk.

40



Christine Bell and Catherine O’Rourke’s article,0& Feminism Need a Theory |of
Transitional Justice? An Introductory Essay’ (20@fjues ‘that feminist theony
should focus on how transitional justice debatdp loe hinder broader projects of
securing material gains for women through trangitid@here is also an increasing
demand from international actors and NGOs, thatstt@nal justice ‘must address
structural inequalities that negatively shape womend girls’ lives’” (Women’
Rights Coalition 2007). Research to date includes éffect of truth recover
processes for women, gendered dimensions of peakexgnand peace processes and
a substantial literature on accountability mechasisn post-conflict societies and

how they accommodate sexual violence experiencedvbmen. However, fe
studies have inquired how ‘end-user’ women gairough transition. The littl
evidence there is suggests that justice processes yet to accomplish significant
goals toward greater gender equality, and thabmmessituations attempts to do justice
for the victims has actually had negative effectgshem.

A particularly glaring gap is the area of mascui@s in transitional justice. A
exception is Brandon Hamber’s article, ‘Masculingpd Transitional Justice:
Exploratory Essay’ (2010). It focuses on continuwm@ence against women in South
Africa and questions how violent masculinities aomsidered in transitional justice.
However, it is primarily an analysis of existinggliature on masculinity linking it t
studies on prevalence and attitudes on violencenstgewomen in South Africa. It
points to the need for further research and makesesnsightful suggestions. The

author urges a realistic assessment of what Tdez@monably accomplish, such as the
ability of TJ to shape public discourse and atgsidHe argues that, ‘to fully

understand the role of masculinities within thengiion from conflict to “peace,” th
continuities between past and present need todkéeth This is a challenge to many
transitional justice processes, which are oftemé®a on liberal legal frameworks
that demand the delineation of what is considerdiigal violence and what is not'.

The World Bank’s report, ‘Gender, Justice, and Ar@ommissions’, iterates the
potential of truth commissions to help bring abobange in laws and patterns |of
behaviour that discriminate against women if they gender-sensitive. The report
focuses on the practice of gender-related worksactioree truth commission, thos
Peru, Sierra Leone and South Africa and also assedbeir reports an
recommendations. The study describes how the trathmissions worked and the
rationales and constraints each had in their apgpesato gender and how this forced
them to concentrate on certain aspects of genddysas to the exclusion of others.
They discuss important contributions in each cameSouth Africa the importance of

public hearings; for Peru the difference that dsthing a dedicated gender unit
made; and for Sierra Leone the technical assistarmaded by UNIFEM to gather

and highlight more cases of gender violence taihelin the final report.

Kirsten Campbell’s, ‘The Gender of Transitional tltes Law, Sexual violence and
the International Criminal Tribunal for the Forméugoslavia’ (2007) explores the
relationship between gender norms and the practicgernational law by examinin
cases and counts of crime disaggregated by sex.sBbws that although |a

surprisingly high percentage of sexual violenceesasere perpetrated against men,
most men who testified did so regarding other ¢oinfelated charges. On the other
hand, more women testified regarding rape, insaéing a gendered notion of women
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as passive victims in war and men as active, whiksb rendering male victims of
sexual harm invisible.

Michelle Staggs, Tim Kelsall and Shanee Stepakai¥ige a psychological and legal
assessment of the exclusion of sexual violencanrtestes in their article entitlep
“When we wanted to talk about rape”: Silencing GaixViolence at the Specis
Court for Sierra Leone’ (2007). They juxtapose gast interviews with ten victim
witnesses and trial records to examine what the evomanted to say versus what

violence. They point out the negative psychologieffiect this had on victim
witnesses and argue for traditional notions of gotion to go beyond physic
protection and to provide ‘psychological protecti@uring judicial proceedings.
Although the author’s observations are limited he tvork of the Special Court
Sierra Leone, they point out the relevance of thejuiry and findings to other tria
contexts in which decisions might be made to exlukxual violence fro
proceedings and how this impacts ‘end-users’.

and 139 qualitative semi-structured interviews weomducted with a variety
community members identified through a snow-ballingchnique including
representatives from community groups, military, ®; local government, churches,
elders, UN agencies and police. The authors desthni nature of GBV in two main
categories: insider, and outsider, referring to ésime violence and defilement in the
case of the former and rape or violence by the URDE LRA in the latter
Interviews focused on people’s perceptions of gebdsed violence, for example the
fact that interviewees associated UPDF presencle ant increase in rape. Insider
violence was seen to be exacerbated by the conslitodd the camp, for instance
women exercising control of their sex lives witkithhusbands because of fear of the
prevalence of HIV in camps or tiredness resultirggrf difficulty of camp life. The
authors link this to a need for transitional justisuggesting a nexus between gender-
based crimes and the conditions of conflict. It waslear what benefit they believe

using transitional justice mechanisms to addressedtic or ‘insider’ violence woul
have. Significant among their observations was lthk between GBV and the
diminution of men’s roles and loss of ability toopide for their families i
displacement camps. The authors also discuss thkewed community structures |to
manage and respond to GBV in camps and the inefitgt of other more formal

judicial mechanisms.

Holly Porter’s ‘Justice and rape on the periphéing supremacy of social harmony|in
the space between local solutions and establisbhditigl systems in northenn

Uganda’ (2012), has specific emphasis on respomssexual violence, using that
focus to reflect on responses to a variety of foangiolence. The author argues that
what appear to be contradictory phenomenon: byutalblent retribution and
extraordinary forgiveness in northern Uganda aréivated by the same supremely
important value of social harmony, which is madeeassary because of the specific
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dynamics on the periphery of justice. She proviegence from women who have
been raped to show the importance of social harnaolythe distrust of institutions
to act in their interest. The author conducted BQepth interviews with a rando
sample in two Acholi villages conducted during 2@4692011 as well as collecting
ethnographic data over the same time. The authopaces the situations of women
who were raped under war-related circumstances doybatants and ‘ordinar
circumstances, by relatives, strangers, co-workergartners. She suggests that |for
the women in her study, ‘justice means achievindetga and establishin
responsibility for the concrete, social and metadal consequences of the act| of
rape’. The author discusses the gap left by thayde€tformer ways of responding to

crime such as revenge and traditional family stmeg, and how other actors have
found new prominence on a local level such as N@@g,ches and local government
councillors. Porter finds that their response tperanadequately redresses women’s
lived experience of rape as a crime to be punisretian impurity to be cleansed.
Similarly, ‘distanced’ justice actors, the Ugandpaliciary and the International

Criminal Court, have failed to gain moral jurisdact with women who have suffered

rape in northern Uganda.

Reparations

In an accurate summation of attitudinal survey ifigd, Lars Waldorf tells us that
‘reparations are the most victim-centered trans#igustice mechanism’ (Waldorf
2012:177). It is abundantly clear from the evidetizg in almost all cases reparations
and compensation are prioritised over other pre&ssssacluding, for example, trials
(see summary of survey findings in appendix D).sTls may be because both
monetary and non-monetary reparations are cermtrélet kinds of customary justice
processes that exist outside of formal state lawndy also be indicative of a very
pragmatic sense that criminal justice for ‘extraoady’ crimes such as genocide will
not ameliorate the everyday structural injustides blight people’s lives and require
some form of socio-economic redress (Waldorf 2012).

Reparations programmes have a very poor implementegcord. Of the eighty-four
transitions that took place between 1970 and 20&parations were only
implemented in fourteen cases (Olsen et al. 2010M&dorf 2012). So, we know
that reparations are a popular intervention in themd we also know that they are
rarely implemented. Beyond that, we know veryditbout what works, what does
not work and what the unintended consequencespafaons and compensation for
mass crimes might be. A common conclusion in eviddrased studies of reparations
is the need for a better examination of the prattaesign, implementation and
impact of reparation programmes (Laplante and Tdre2007: 230). In Peru, South
Africa and Chile, the evidence suggests that rejpasprogrammes were divisive. In
Bosnia on the other hand, policies of house reégiritand compensation for property
loss appear to have had some success, partly lmettayswere attuned to local needs
and priorities (Eijkman 2010).

Despite the lack of evidence on the outcome of regfmn programmes, the

transitional justice ‘industry’ as one scholar b&sned it, has taken a keen and active
interest in expanding beyond its narrowly legatistrigins and embracing socio-
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economic interventions (Waldorf 2012). This is dg@&videnced by the current trend
in TJ literature and practice to develop conceplimls between transitional justice
and development and to supplement the focus on-ilegfgutional reforms with
socio-economic interventions (ICTJ 2008; Waldorf120 Confronting socio-
economic wrongs would take transitional justiceoirglatively new territory. While
some scholars present evidence which suggestd dheannot be legitimate without
offering these kinds of interventions; others questvhether the field is capable of
broadening out to encompass socio-economic andderaievelopment discussions
and programming (Mani 2008; Laplante 2007; Waldrt2). Despite an awareness
that reparations and compensation are a high fyrifor victims, we remain unclear
about whether transitional justice mechanisms aed served to carry out these
interventions, or whether such a task is betteeduio longer term development and
peace-building programmes, and where, if at a#f, ghogrammatic link might exist
between the two (ICTJ/DFID 2007).

Selected case studies

The existing survey literature (see box 3 and agpeD) shows that people strongly
support material compensation for victim-survivarsd afflicted communities. The
2007 survey conducted by the UNDP in Kosovo fornepie, showed that the vast
majority of respondents supported reparations cigss of ethnicity (UNDP 2007).
Widespread support is also reported in Afghaniskay, Columbia, Uganda, CAR,
DRC, Sierra Leone and Liberia. In the Berkeley HunRights Center surveys (see
appendix D) respondents were asked to determin¢ wbald be the most pressing
and important approach in establishing justiceliervictims. While many agreed that
formal apologies and prosecution - achieved thraugiihn commissions or trials - are
important to victims, the majority, across all fweveys conducted, said that material
support in forms of direct monetary, housing, amaoldf support is the most crucial for
victims of mass atrocities (Pham et al. 2007). \deabout reparations become more
complicated and nuanced at the community level difigrent cultural contexts
provide different understandings of the concepte Enormous popular support for
material compensation highlights the need for rrstudy on perceptions, processes
and effects of reparation policy.

Laplante and Theidon (2007) in their study of ragfians in post-TRC Peru, argue
that both practitioners and scholars have overlddke impact reparations can have
on community reconciliation. Their ‘exploratory’'usty describes the struggle over
reparation policies between government agenciesSQ#NQivil society agents and
victim-survivor associations in post-TRC Peru. Thigalitative study draws upon
victim-survivor interviews and observations conaukctboth before and during the
Peruvian Truth and Reconciliation Commission (28pF* Although the study
appears to be based on in-depth fieldwork, it isclear how large and/or
representative the interview sample was. Therensesreference to one of the authors
interviewing twenty victim survivors but this is e entirety of the sample used in

% |n another article, Laplante further elaborates the relationship between individual material
reparation and broader community-wide compensdtiohighlighting the importance of development
as a form of reparation in the Peruvian contextplhate 2007). She argues that the narratives
uncovered by the TRC — not only in the case of Betwalso in the case of South Africa — highlighe t
‘indivisibility of rights’ and the interconnectiobetween declining economic rights and basic civil
liberties.
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the analysis (239). It appears that interview sttbjevere those who had provided
testimony to the TRC (238). The study finds tharé¢hwas a high expectation for
both monetary and non-monetary reparations sep&@te the desire for criminal
prosecution. While the process of truth-tellingeitsvas found to have a temporary
cathartic effect on the participants, most victianvevors felt that reparations were a
crucial to achieving justice and longer-term reclaiton. Furthermore the authors
inferred from their interviews that victims viewegparations, regardless of their form,
as a way of keeping the state accountable fontatio protect its civilians from gross
human rights violations.

Other studies have highlighted the potentiaadfhocor badly conceived reparation
policies to create animosities between victims aadvivors. There is evidence to
suggest that reparation policy has created tensabrtee community level in both
Chile and South Africa. Anna Crawford Pinnerup ltampleted the most in-depth
analysis of the impact of the South African TRC’sligy for Urgent Interim
Reparations (UIR), launched in 1998 (Crawford Pinpe2000). She undertook 30
qualitative, semi-structured interviews, roughhyfhaith recipients of the UIR and
the other half with community leaders involved witte process. Victims reported
that many of those who did not receive UIR, becdheg were not considered urgent
cases, became ‘jealous or mad’, and sometimesatémed violence’. The majority of
those who did receive UIR reported increases iniljaand community conflicts.
Many recipients informed neither their neighboursr rtheir immediate family
members for fear of having the money stolen or tergatensions. Similarly, a
research team that studied the impact of reparateasures on the families of
Mapuche victims in Chile observed that in very pammmunities economic
reparations disrupted family relations and negétiadfected family and community
networks. Those that were interviewed felt that-nmmetary forms of compensation
that had a stronger link to cultural conceptiongegfaration would have been more
appropriate (Lira 2000:975.

Traditional justice

It is difficult to draw general conclusions abo#ditional justice processes in conflict
and post-conflict settings because it not alwagarceéxactly what is being discussed.
Measures associated with social accountability wadely within population groups
as well as between them and the kinds of mecharssfasted to be called traditional
justice by advocates are rarely more than a selecti activities that conform with
normative ideals, usually linked to the notion ttiety ought to be restorative (Allen
and Macdonald 2013). Evidence reveals that locslge measures may be linked to
state interests or may have qualities that arelyigfoblematic from an international
human rights and legal perspective. It is cleat tbeal rituals and customs are
important for populations caught up in violent damifand dealing with its aftermath.
However it also appears to be the case that tloesd lituals and customs do not form
a coherent alternative to formal national and maéonal processes and that
traditional justice cannot be harnessed to thesitianal justice agenda in a
straightforwvard way (Allen and Macdonald 2013). Aikéeng finding is the
heterogeneity of attitudes and experiences towamsoms and rituals within and
between different groups. This should guard agaustt Adam Branch has called the

2 http://www.derechos.org/koaga/x/mapuches/
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‘ethnojustice’ agenda, which mistakenly views ttiahial systems of justice as ‘a
single, coherent and positive system...universalpnsensually and spontaneously
adhered to by all members of that culture’ (Brag0h1:163).

Normative approaches to post-conflict traditiongdtice as part of transitional justice
are being gradually replaced with empirical studathough the evidence base still
remains weak. There is remarkably little scholarsbn how traditional justice
functions at the local level and what impact it.hdederstanding the way in which
community based justice strategies and state @gdniand/or internationally
sponsored transitional justice mechanisms intdeela a real policy challenge.
‘Complementarity’ is a concept central to the Inagronal Criminal Court but there
remains little clarity on how different institutisn which carry different
understandings and modes of justice and reconciticdare able to cooperate and
coordinate effectively (Allen and Macdonald 2013%).

Selected studies

Single case studies

While customary laws and ‘homegrown’ responses tmssnviolence have been
selectively deployed to complement more formal sitaonal justice processes, for
example in Sierra Leone and East Timor (Drexler®2@Clsall 2009) they have also
been developed as standalone transitional justieeheamisms. It is said that post-
genocide Rwanda ‘responded to mass violence witbsmuastice’, creating 11,000
community courts based on ‘gacaca’, a modernisenh fof a traditional dispute

resolution practice (Waldorf 2006:3). There isexde debate around the functioning,
role and effects of the gacaca courts in Rwandaoldcs who have undertaken
extensive fieldwork draw different conclusions abcommunity-based justice in this
context.

Lars Waldorf is unclear about the methodology afdualitative study, but it appears
to be based on in-depth fieldwork including intews with gacaca officials and
participants and observation of gacaca trials. Begelaere’s ethnographic study is
based on twenty months of fieldwork in Rwandanagés between 2004 and 2009.
He followed gacaca proceedings (over 2000 triadgen locations in different areas.
Ingelaere’s research team engaged with roughly0l':@@linary’ Rwandan peasants
through surveys, focus group discussions, indivicual life story interviews and
informal encounters. These studies provide a congms&ve analysis of the macro
socio-political dynamics surrounding the gacacatsoiespite such a large evidence
base (especially in case of Ingalaere) there is tarity on specific micro-level
justice and reconciliation dynamics within and betw communities and little detail
on the actual gacaca hearings. Broadly speakinly lmgfelaere and Waldorf argue
that the modern gacaca courts are controlled byRthandan government and have
been used by an increasingly oppressive and atdhan state to regulate
reconciliation and justice processes across Rwahke.argument follows that the
state has interfered in the hearings in order tlectvise the guilt of all Hutu and in
doing so has coerced Rwandans into publicly shahegletails of the genocide, thus

% william Schabas (2007:175) has argued that thaticglship between international and national
justice is far from ‘complementary’: rather the tegstems function in opposition and to some extent
with hostility vis a vis each other.
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violating a cultural and pragmatic inclination tawsa silence. Thus legislation has
transformed the original gacaca institution intansthing qualitatively different:
spurious legalistic procedures, state control adeid participation mean that the
current process bears only partial resemblanceh& twhich it was originally
modelled on.

Phil Clark’s research provides a more nuanced paadfi the discrete communities in
which gacaca operates including analysis of loeas@nal and power relations and
religious and other cultural beliefs and practic€sark’s research covers eleven
communities in five provinces over the full duratiof the gacaca courts making it
the first academic analysis of the entirety of ginecess. Fieldwork was undertaken
from January 2003 until April 2010 as gacaca wanpleting its final cases. The
book draws on 459 interviews with all relevant gatées of actors in gacaca
combining ‘high” and ‘low’ investigations and incling multiple interviews with the
same individuals over the seven year period. Cédsk includes analysis from first
hand observations of sixty seven gacaca hearin@d0(8-9). An important
contribution of the study is a series of longitwdirinterviews with confessed
genocidaires which provides valuable insight intee tchanging attitudes of
perpetrators over time, both towards gacaca anaderahemes related to justice and
reconciliation. Clark’s findings suggest that thésea risk in attempting to draw
generalisations about local experience, as ‘gadaceone village can differ
enormously from gacaca in another only a kilometweay' in terms of conduct,
vibrancy of debate and ‘societal impact’ of therregs (Clark 2009:5; Clark 2010).
He argues that while it is important to recognise traumatic impact of gacaca for
many, the argument regarding silence risks essisimg Rwandan culture and stands
in contrast to his own experience of wide ranging animated public debate at many
of the gacaca hearings. Furthermore, in his arglysirguments about the
government’s role in gacaca tend to neglect thepartance of individual and
communal agency in gacaca and the vital role ofgéseeral population in running
and shaping the institution, often with highly uegbictable results’ (2010:87).
Empirical data — direct quotes from interviews afekcriptions of observations -
serves as the primary evidence for his conclugian Gacaca has..proven effective
in many communities at initiating processes ofaedtve justice, healing, forgiveness
and reconciliation, although these objectives itadly stretch beyond the time frame
of gacaca...In other communities, however, these ctibgs are very distant
prospects or have in fact been undermined by psopigeriences of gacaca’ (Clark
2010:342-3).

The debate over the use of traditional justiceanflect/post-conflict settings has been
equally animated in the northern Uganda contexteHentroversy erupted over the
promotion of Acholi reconciliation ceremonies iretbontext of the ICC'’s first arrest
warrants for the Lord’s Resistance Army (LRA) andgoing peace negotiations
between the LRA and the Government of Uganda. Glaamd counterclaims arose
concerning the status of these ‘local’ practicdse walue of restorative versus
retributive justice and the danger of pursuingiggstiuring conflict. In her study of
local justice processes and their potential toefostconciliation in northern Uganda,
Erin Baines illustrates the potential and limitagoof locally relevant mechanisms.
She draws upon 21 months of fieldwork (2004-6) waffected communities and
cultural leaders. The author and her research teaployed different qualitative
research techniques including participant obsewmatifocus group discussions,
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structured and unstructured questionnaires, drawdagce and drama. Interviews
include ‘hundreds’ of elders, chiefs, youth and veonand over 700 former captives
of the LRA and ex-rebels. The author has also wi&ad and documented nine
communal cleansing ceremonies for former combatandscaptives of the LRA as
well as several other rituals and ceremonies addptehose who have returned from
the LRA (97). Baines concludes that Acholi apprasch particularly the
‘reconciliation ceremony’ ofmato oput have an important role to play in that
particular subregion but that they are limited ennts of scope and would therefore
require complementary national approaches. Sheptcteatmato oputmay not be
relevant of all Acholi; some Christians for exampigiect ritual practice as ‘satanic’
and women and youth are not involved in the pro¢#8%). Local mechanisms, it is
argued, would also require strengthening in ordemeet the challenge of dealing
with mid- and high-level commanders as well asllgandan army.

Tim Allen, in his booKTrial Justice reaches different conclusions about the status of
local rituals such asnato oput Whilst Baines and others accept local leadership
assertions that international approaches to justice inappropriate in northern
Uganda, Allen argues that attitudes are more nuhfdéen’s research took place in
November 2004 and March 2005 in Gulu, Kitgum, Pad#éraa and Adjumani
municipalities and in IDP camps across the reg®mup meetings were held with
local council offices with NGO staff and soldierstlan effort was also made to
‘spend time with individuals and solicit their viewin private’ (xv). This was
supplemented by further fieldwork undertaken betwigly and September 2005 as
part of a large research project on the returrfaferly abducted people’, making it
possible to visit many more camps. Around 400 inésvs were conducted with a
broad range of actors from district officials toape negotiators to former LRA
combatants and over two hundred people living enlDP camps. The research also
draws on earlier long-term fieldwork in northerndsgla from the early 1980s until
1991. Allen argues that rituals of healing are camnmm northern Uganda but that
most of them have nothing to do with the Acholideship. NGOs, he suggests have
come under donor pressure to transform rituals aade been complicit in
‘reinventing’ tradition. He finds no widespread lmgiasm formato oputor other
ceremonies performed by the Acholi Paramount Cluefthe contrary the research
shows that many Acholi are adamant that ‘such pubtuals are useless’ (167).
Madi, Lango and Teso informants — ethnic groupst tae less extensively
researched, are even more dismissive. FurtherrAtles finds that the ‘majority’ of
Acholi, Madi, Lang and Teso who have been affedigdthe war want ‘a more
adequate security response to the situation an@ $om of legal accountability for
those who have abused them’ (167). He finds thiatunhusual for people to admit in
a public venue that they want revenge or recompbusén private people express a
clear desire for accountability and support for tB€E.

Sverker Finnstrom’s analysis brings further clartty seemingly confusing and
contradictory findings. His findings are based as éthnographic research among
Acholi communities for over a decade. Finnstromcdbess a ‘pragmatic pluralism’ in
which people ‘select in different contexts and eliéint historical moments, which of
several strategies will best allow them to survarel reconstruct their lives’ (22).
Layered, contextual analyses of this kind — whica By no means restricted to
northern Uganda — broaden our understanding begannap-shot’ view offered by
surveys. He finds that the tendency to dichotomisl action against international
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justice systems is misdirected because ‘Ugandansaad always have been, realists
and pragmatic pluralists’. The ICC and ritual actim northern Uganda are both
‘human made’ interventions designed to cope withWlgandan government’s failure
to bring peace to the country (147). In contrasflien and Baines, Finnstrom also
notes that the interclamato oputrituals he has attended ‘involved no structural
inequality between the parties’ and that the ritpatformances actually ‘manifest
equality’ (153). He opposes academic attempts @bridate Acholi ways of life’ and
‘ritual detail’ arguing that ‘the flexibility of tual action promotes the acceptance of
the necessity for social interaction and every dagxistence’; international justice,
on the other hand is restricted by ‘static prinegland a rigid mandate and cannot
therefore ‘tune into this flexibility of ever-chang meanings and local social
realities’ (154).

Comparative studies

Luc Huyse and Mark Salter’s edited collection pd®g a rare comparative overview
of community-based transitional justice processeAfrica (Huyse and Salter 2008).
Whereas most edited collections draw out genegald in a non-systematic manner,
Huyse and Salter adopt an empirical case studyoappr The methodology of each
study is different but all research is carried against a common checklist of issues
and topics developed by the editors. African salsoldth intimate knowledge of their
societies were selected to guard against the Igithélethnocentrism, especially with
regards cultural and language barriers (with theeption of the chapter on Rwanda)
(9). The study on Rwanda is by Bert Ingalaere anabsed on the same fieldwork he
used in his article explored above. Despite hisrmsite fieldwork, there is little in the
way of direct quotations or use of material in tigcle. The remaining four studies —
on Rwanda, Burundi, Mozambique and Sierra Leonee ¢ie sense that they are
based on an ‘intimate knowledge’ of their subjead #he editor argues that the case
studies are ‘evidence based’, nevertheless, tH®meuare unclear about the precise
methodologies that they employ (iii;9). Intereshngthe conclusions that the
contributors and editors draw are often consisagtiit other findings in the traditional
justice ethnographic literature.

Huyse and Salter give what they call a ‘cautioualysis’ of ‘actual’ and ‘potential’
strengths and weaknesses of traditional justicetipes (204). They highlight the
‘relative effectiveness’ of traditional mechanisnagguing that indigenous conflict
resolution tools do have an added value and pesgifect particularly with regard to
the transitional justice goals of healing and da@pair (208). One common concern,
however, across cases was that traditional justare also help reconstitute pre-
conflict structures of exploitation. Huyse and 8alhighlight the persistent ethnic,
religious, generational and gender hierarchiesdavidions that complicate and limit
the effectiveness of traditional practice.

Transitional justice and ‘everyday’ methods of soal repair

A relatively new and important epistemological diypa in transitional justice

scholarship is the study of the how ‘justice andiaarepair are variously negotiated
and constructed in the context of everyday lifelcgda and Baines 2012: 385). This is
related to the interest and study of ‘traditionadtice’ but is preoccupied with two
central questions: how people who have experieaceted conflict and repression
experience the transitional justice mechanismdhaedesigned to benefit them and,;
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how individuals and groups in these places ‘restbeebasic fabric of meaningful
social relations’ in a way that is relevant to tHeies (Shaw et. al 2012; Alcala and
Baines 2012:386).

This is a bottom-up end-user approach to understgritw individuals, families and
communities reconstruct their social spaces oeastlconstruct a co-existence after
fratricidal conflict and intra-communal violencencahow local processes of social
repair shape or are shaped by interaction with nforenal transitional justice
processes (Alcala and Baines 2012). The startimgf pere is to see the local as the
genesis of conceptions about justice and sociahirepather than as the blank
repository of international knowledge and intervemsé (Shaw et. al 2010). It
requires, conceptually, what was originally ternibgdVeena Das as a ‘descent into
the ordinary’ and a willingness to put aside conigral normative assumptions
about transitional justice in an attempt to uncdherkinds of processes and practices
that are ‘meaningful to individuals’ every day Is/€Alcala and Baines 2012:387).

This approach is perhaps an implicit recognitiontiod problems associated with
talking about ‘traditional’ justice and an acknoddgement that the term is usually a
misnomer. The existing evidence tells us that peapld groups in conflict and post-
conflict places adopt a range of ‘mundane’ and eotgrular reparative and
restorative activities (Alcala and Baines 2012:38Bhese can include spirit
possession and ritual cleansing; community exhumnatsilence, forgetting and
forgiveness. The emphasis in the literature is aotwhether these processes are
effective or ineffective but rather that they aften the only game in town; they are
what is actually happeningoutside of the narrow reach of international aratest
sanctioned transitional justice processes. Theditire also tells us what happens
when formal and external transitional justice nomamsl processes interfere with or
engage with local beliefs and practices. A commiodirig is around the unintended
consequences of transitional justice formulationshsas the application of the
‘victim’/’perpetrator’ dichotomy in a context likBierra Leone or northern Uganda or
Peru where people inhabit very complex identitied there exists a risk that such
analytical terms might lead to a ‘polarising diss®ml (Shaw et. al 2010; Duthie
2010).

Studies that examine the intersection of transitigastice and locality tend to have
an analytical focus on complicating and contexsiladj normative transitional justice
paradigms. In doing so there is a risk of settfimga description of local realities and
an abjuration of clumsy international interventiomsthout an interrogation of
problems associated with everyday practice. Theyday is also a site of violence,
contestation and discrimination (Alcala and Bai2€42; Allen and Storm 2012).
There is a danger in the ethnographic work andiquéatly in the ‘everyday’
approach to understanding transitional justice #@tolars are making a virtue of
necessity. The literature highlights a need to dlesovhat is actually happening on
the ground. The conclusion commonly drawn is thaicgmakers need to engage
more seriously with the practical justice provisithrat is part of people’s everyday
realities in ordinary places. But beyond that, ¢hisrlittle sense about whether these
processes are locally desirable or whether theyraree aptly described as locally
present. There is not much clarity on whetheraweryday practices that are being
described are regarded as interim measures thsttiaxthe absence of a functioning
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state or as a viable, long-term formula for contaely relevant accountability and
reconciliation.

Selected studies

Single case studies

In November 2012, thénternational Journal of Transitional Justicpublished a
special issue entitled ‘Transitional Justice ane Hveryday'. The articles cover a
range of countries and all employ qualitative reseaapproaches, primarily
ethnographic and interview-based methods. Thesxesrexamine important but hard
to define concepts associated with transitionaigasfor example time and silence,
and draw out the disconnections between everydajities and macro-level
transitional justice and peacebuilding processed assumptions (Igreja 2012;
Eastmond and Selimovic 2012). In Mozambique forngxe, Victor Igrega, in his
ethnographic study, shows how the western conaegtidime, which is ‘linear and
calendrical’, is different from non-western ‘notgrnof temporality’ which are
‘embedded within the totality of the sociocultusmovision’ (Igreja 2012:408).
The implication is that if transitional justice i® be relevant in a place like
Mozambique, then practitioners and policymakerseh@avbe more cognisant of the
‘dynamic flow of time’ and ‘multiple temporalitiesin which people’s thought
processes work — particularly, for example, in gsialy testimony. Rigid notions of
transitions and linear conceptions of time as ‘befand after’ make little sense in a
society where, for example, spirits ‘bring the ps&stthe present and threaten to
jeopardise the future’ (Igreja 2012: 419).

Juan Diego Prieto focuses on every day experieoicesexistence in Columbia. His
interview-based study examines the local interachietween victims, ex-combatants
and their surrounding communities in four Columbmnaighbourhoods and finds that
while there are some tensions — for example a pgorethat ex-combatants receive
disproportionate attention and resources from #m@ral government — interactions
between ex-combatants and the community are qoitenmon, and regularly take
place in the informal labour market. The four reskasites are marked largely by a
peaceful coexistence which Prieto argues is notemggnt on ‘external
interventions...explicit reconciliation ceremonies ar notions of forgiveness or
spiritual transformation’ (540). What Prieto appedo identify are two separate
processes — the local realities of social repalmictv may or may not be sustainable
and state level socio-political reconstruction —ahmany of his respondents were
supportive of but did not require in order to mavewith their lives.

Erin Baines and Laura Arriaza and Naomi Roht-A@iahave highlighted the need to
take more seriously the socio-cultural, reconstvegbrocesses that occur outside the
purview of the state or even local customary lemd&rin Baines study of spirit
possession and ritual cleansing in northern Ugaisdéhe result of 22 months
fieldwork in the region over a period of six yeatder ethnography involved
interviews, focus groups and observations. The auetlogy used by Roht-Arriaza in
her study of local post-conflict initiatives in Gaealan communities is less clear.
Neither study challenges the need ational transitional justice processes but both
guestion the extent to which trials and truth cossions affect people’s ‘daily
experience’ (Baines 2010:429; Arriaza and Rohtafa 2008:160). Both authors
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highlight the need to understand ordinary peomé&esmpts to seek social repair in the
settings where horizontal violence was experienaad ‘victim-perpetrators’ or
‘intimate enemies’ must live side by side.

While the Guatemalan study explores a whole rarigaitiatives - history projects,
community museums, community-influenced psychoaodnterventions, and
community-generated exhumations, the Ugandan stmses on local cosmologies
that people draw upon in times of crisis to ‘ackieworal renewal’ and find a way
forward (Baines 2010:409). Both studies understhedocal as a ‘set of micro-level
relationships between everyday people strivingetoam with life and each other after
mass violence’ (Baines 2007:412). Both studies lcmigc that local practices can
fulfil vital reconstructive roles which formal presses cannot (Baines 2007:429;
Arriaza and Roht-Arriaza 2008:153). The authorgiggalize from their research to
argue these methods should be more systematiaddigtiied and supported in
transitional justice efforts (Arriaza and Roht-Aza 2008:152). They also provide a
coherent call for further research at the micreeleWhile Baines accepts that spirit
possession or spiritual haunting may be ‘messyitdeyr for transitional justice
scholars, practices like these are, ‘for most....thely recourse to social
reconstruction’. (430). These are illustrative sagk limitation is that the arguments
tend to conflate the characteristics of procedsey tare culturally embedded, home
grown and locally owned - with effectiveness andacggs. Both studies lack a
sufficiently rigorous analysis of the disadvantagéthere are any) of such practices.
It would, for example, be interesting to know wtesththey perpetuate any of the
structural conditions or divisions that led to thelence in the first place.

A useful study in Burundi shows how practices afress and repair may not involve
ritual at all, but rather draw upon the ‘performaraf everyday life’ as a means of
remaking relationships (Nee and Uvin 2010). Ne& dxin carried out a qualitative
study of perceptions of justice and reconciliationtwo communes (one highly
divided and the other displaying less ethnic dongiin postwar Burundi in 2006.
They refer to their own conclusions as ‘provisionahd accept the limited
geographical scope and interview sample of theidyst The study is augmented by
the findings of a longer, open-ended project thatuded one more rural commune
and ran over a nine month period (Uvin 2008). dtalt the two research projects
conducted three hundred and ninety interviews. duteors claim to have identified
some ‘real’ trends. One of the most striking ist thithough the traditional mediation
institution ofbashingantheepresents ‘widely held values’, in most areas ofuadi
where personal survival depends upon a networklafionships, people found ways
of restoring these relationships without any risual mechanisms: ‘people seemed
just to return and to arrange themselves with theighbours. They negotiate, talk it
out, sometimes check with local authorities, uguiatid a compromise and move on'.
This leads to the conclusion that ‘only a minoofyBurundians in 2006 adhere to the
transitional justice agenda as proposed by thenat®nal community’ (181).

Comparative studies

Rosalind Shaw, Lars Waldorf and Pierre Hazan’s mauLocalizing Transitional
Justice: Interventions and Priorities after Mas®Mnce(2010)goes further than any
other in providing an analytical framework to urstand the ‘local’ in transitional
justice. They use a place-based approach to dément the ‘model of collision’
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between the local and the universal to a ‘modermagfagement’ (5). This underscores
the importance of exploring the complex encountetwken international norms,
national agendas and local practices in particatantexts and in particular, the
‘power relations and heterogeneous interests thide, evade, reshape and drive
accountability mechanisms in unexpected directiof®’?’ The collection itself
includes qualitative, ethnographic, participatong anterview-based analysis in nine
diverse countries, ranging across Central and Santérica, Eastern Europe, Africa,
the Middle East and South East Asia. It also exasim range of transitional justice
mechanisms, from truth commissions to trials andtomary’ practices. The editors
refer to an ‘impressive’ range and depth of expemeamongst contributors and
‘careful work on the ground’ (1). In general thoughethodologies are implied rather
than described and the evidence base thereforangmnaclear.

The editors identify general trends in local engaget with transitional justice. The
first is the risk inherent in imposing the ‘victindnd ‘perpetrator’ dichotomy in
intrastate conflicts originating in part from sttwi@l violence. In the case of Uganda,
Sierra Leone and Peru the authors find that tigaligtic division has adverse effects
on truth-telling, peacebuilding and reconciliatieforts (8-9). This finding ties into
other research which argues that people often gc@pbiguous victim-perpetrator
statuses' which include bystanders, collaboratmf®rmants, forced perpetrators,
forced combatants, victims turned perpetratorspegteators turned victims (Baines
2009:164); Theidon 2006:451). Shaw finds that inerrf8 Leone, the
perpetrator/victim categories fail to recognise twmmplexity of the ‘moral grey
zones’ of these civil wars; increase ethnic anitesi and neglect the underlying
‘structural violence’ which caused these wars mfilst place (Shaw 2010: 114).

Another finding is a need to revaluate assumptieteting to truth and memory. In
Sierra Leone, Burundi, Rwanda and Peru the authigidight the role that silence
plays at the local level and the corresponding okestimony in these contexts. In
insecure and violent contexts, selective forms mdesh and silence are often the
‘only form of security to which people have acceétsl). The editors therefore
suggest a need to acknowledge the risks of ‘bd¢ine@ and testimony in chronically
insecure conditions’ (14} A third finding is that while conceptions of justi remain
broad and tend to encompass access to socialgustid security, attitudes towards
justice are flexible change markedly over time.

The intersection of transitional justice with latglis further explored in Alexander
Hinton’s edited volume. Hinton highlights the neddr an anthropology of
transitional justice (6). The scope of the studsimsilar to theLocalizing Transitional
Justice volume: ten countries, covering a range of regiand transitional justice
mechanisms. The editor does not engage directly thi2 content of the chapters to
the same degree but still draws general concludimms across the cases. The key

27 As the editors point out, anthropologists studylimgnan rights changed the terms of the intractable
debate between cultural relativism and human riglytsecasting ideas of ‘culture’ and examining

human rights practice and discourse in particubatexts (eg. Wilson 2001; Merry 2006).

2 A recent article by Marita Eastmond and JohannaMegren Selmovic explores the role and

function of silence in post-war Bosnia and Herzeégavhrough ethnographic field research and finds
that ‘social strategies of silencing may reveal tikerdependency between people in many
communities and the need to maintain ... social icat.. sometimes as a means of survival’

(2012:504).
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argument of the book is that ‘justice is always eshed with locality....transitional
and other justice initiatives are often quite measg often fail to attend to critical on-
the-ground realities’ (17 This is a useful, although not entirely new frarewof
analysis. It is clear that the collection offerdigect anthropological engagement with
transitional justice but again, precise method@sgire unclear and the evidence base
therefore remains vague.

The volume is strong on the ‘unintended’ consegesd transitional justice efforts.
The chapters on Bali, East Timor, Bosnia and Rwaaltldighlight the degree to
which transitional justice measures, which do nodfigently take into account local
dynamics, can feed into a ‘polarizing discourseichheads to new forms of ethno-
nationalism, rather than to reconciliation. Theatedl insidious problem of the
‘victim-perpetrator’ dichotomy is also recognisedmany of the cases studied. Roger
Duthie, in a conclusion to the volume, suggest®st-benefit analysis of pursuing
transitional justice measures in different contex@omparing findings from
Argentina, Chile, Rwanda and East Timor, Duthie diipsises that if levels of
disagreement and resistance to transitional jugtioeesses remains below a certain
threshold, then achieving long-term goals such ussige, sustainable peace and
democratisation, may be worth taking some shom tesks (253). On the other hand,
transitional justice processes in some settings highlights Rwanda and East Timor
in particular — appears to have led to ‘new softgi@ence and impunity’, which are
regarded as unintended consequences that werebproisks that were ‘simply not
worth taking’ (253).

Multi-mechanism and ‘holistic’ transitional justice

It is striking that despite a general consensushenneed for a ‘holistic’ approach
there are very few studies that interrogate therphdy and impact of multiple
transitional justice mechanisms in particular catgeMany studies make reference to
corresponding processes but there have been femgtt to systematically analyse
the micro-level effects of deploying a package @asures simultaneously. What the
current evidence tells us is that the relationdiepveen different processes can be
difficult and that this can result in competitidiension and mistrust. There is little
evidence about how different transitional justicgams work together and there is
also a lack of information about how transitionaktjce processes interact with
concurrent development and peacebuilding programfoegxample security sector
reform (SSR) or rule of law (RolL) initiatives. Thsdespite a call from both scholars
and practitioners for policy areas and programnbingecome less hermetic and more
fluid (Waldorf 2012)*

Selected studies

2 Hinton’s approach is slightly different from Walfi@and Shaw’s: ‘local justice is concerned with the
ways in which justice is experienced, perceivediceptualized transacted and produced in various
localities, ranging from village level interactiohstween former victims and perpetrators to officks
NGOs to courtrooms of international tribunals’ - & example, there is a chapter on the ICTY.

%0 Very shortly before this paper was submitted, & beok was published which attempts to explore
these linkages in more detail: Sriram, C. L., Ga@bdos, J., Herman, J., & Martin-Ortega, O. (2012)
Transitional Justice and Peacebuilding on the Grbuviictims and Ex-CombatantRputledge.
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In Timor-Leste, Elizabeth Stanley has tracked tkigeeence of one group of human
rights victims — torture victims — a category of\uor that is frequently excluded
from institutions established to provide truth guastice, where the primary focus is
on ‘violations that culminate in death’ (7). Primaesearch was conducted over three
fieldwork visits to Timor-Leste from February 2008 December 2005. Interviews
were undertaken with 74 individuals and the augrgaged in observations of the
serious crimes process and truth commission aesviOf these, 35 were victims of
torture from regions that experienced varying lsvef violence and repression.
Interviews were also undertaken with staff from #erious crimes process, the
Commission for Reception, Truth and Reconcilia{iG®VR) and non-governmental
organizations. The methodological approach withims was to allow people to ‘tell
stories about themselves’ a practice that hasdhpacity to reveal truths that have
previously been silenced or denied’ (14). Stanlegctudes that while the CAVR
achieved a high level of participation and madeii@l' contribution to peacemaking’
at first, its ‘good’ work was slowly ‘downgradedylthe failings of other transitional
justice initiatives and particularly the ‘inability challenge Indonesian impunity or
provide redress for serious crimes’ (131-2). Tled process was perceived as deeply
flawed: most of the convicted were low-level conalmdis rather than the ‘big fish’
Indonesian officials who orchestrated the repressiovestigative units were poorly
resourced; judges incompetent and proceedingsamisles’ (92). Victims enjoyed
virtually no dividend from the processes by waycoimpensation or basic needs,
while fundamental ‘economic and resource based ualdes have not been
addressed’ (105). This is a rare qualitative stindy examines the effect of more than
one mode of transitional justice and the relatigndietween them from an end-user
perspective. The most striking conclusion is thdufa of transitional justice
processes to address the structural injusticesntiaate torture possible in the first
place.

Elizabeth Drexler comes to similar findings in laethropological examination of the
‘dense interconnections between institutions armeentations’ of transitional in
justice in Timor-Leste (Drexler 2009). She findattthe conditions that enabled mass
violence to occur in the first place also struatutiee transitional justice process. Her
precise methodology is not outlined, but we ard toy the book’s editors that this
study has been produced ‘through the tools of eéspee-near, ethnographic
methods’ (9) and draws on ‘fieldwork in post gemiati East Timor'(18). Drexler
analyses three transitional justice institutiortse ad hoc tribunal in Jakarta; the
internationalized Special Panels and the CAVR. fétds that both the tribunal and
the Special Panels supported a ‘civil war’ nareatithat focused on threats to
Indonesian national integrity and state sovereigAsysuch they became ‘theatres for
military impunity’, creating feelings of frustratioand antipathy amongst Timorese
(225; 228). The CAVR meanwhile, was criticised Imglividuals who felt under
pressure to accept statements from perpetratons ‘Weaxe not as complete or
remorseful as they had hoped’ (229). Drexler caetuthat despite different agendas
and constraints, all three institutions ‘publiclpagted a version of events that
emphasizes violence between Timorese in a time af wwhile the structural
conditions that led to that violence ‘remain inbisi in official institutions and
representations of historical and legal truth’ (230

Nicola Palmer’s work on Rwanda examines the prastiof international, national
and localised criminal courts in post-genocide Ryeamand argues that although
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compatible in law, in practice ‘the result has baesiratified and at times competitive
set of criminal courts’ (Palmer 2012:3). Her resbatiraws on in-depth analysis of
ICTR judgments as well as 146 semi-structured weers with judges, lawyers,
witnesses and suspects from the ICTR, the natiBma&lndan courts and the gacaca
community courts. Her interpretative cultural as#ayreveals how the judges and
lawyers of each court tended to have ‘divergentenpretations of the role and
objectives of transitional justice in Rwanda. Th€TR was concerned with
developing international criminal case law andrh&onal courts were more focused
on domestic legal reform, meanwhile while gacacesg®el saw the role of local
courts as providing a historical or ‘truth’ accowftthe genocide. This important and
unique research examining the interplay of differeansitional justice mechanisms
in Rwanda via interviews with those directly invetl/in the process highlights the
challenges of effective cooperation and complemigptavhere a ‘package’ of
transitional justice processes is deployed.

General Findings and Implications for Research andPolicy

Preliminary observations

A review of the evidence-based literature tellsthet empirical knowledge of end-
user experiences and effects of transitional jastieechanisms is limited. What is
revealed most clearly is that local attitudes axpegences are complex and do not
conform with widely held normative assertions abauhat transitional justice
‘should’ or ‘ought’ to accomplish. Claims about thenefits and disadvantages of
transitional justice are exposed as simplisticcan@ate and sometimes misleading.
The end-user evidence base is made up primargyhofographic work, a lot of which
is high quality; and public attitude surveys, soofewhich employ sophisticated
guantitative techniques. There is very little @rigtresearch which has a mixed
method approach. There have been insufficient at®enmo combine diverse
methodological and epistemological approaches ¢ostiady of transitional justice.
Individual pieces of research can be very highuality but the overall picture is less
satisfying. Once all the evidence is reviewed, we &ft with a patchwork,
fragmented understanding of how transitional jesig understood and experienced
by end-users.

Translating concepts

The ethnographic evidence tells that justice isoacept that is very difficult to
translate. In many fragile and conflict affectedqas the term transitional justice will
have little currency or resonance. In Acholilandniorthern Uganda for example,
there is no word for ‘justice’ and the words foorgiveness’ and ‘amnesty’ are the
same (Allen 2006). Any research design that enfoomncepts, imposes definitions
or whitewashes crucial contextual differences eadly problematic. It perpetuates a
troubling hierarchical paradigm which sees the ll@sathe static receiver of global
norms and knowledge. A more accurate and honedingtaoint is to understand,
through a deep contextual, cultural and linguistigagement with ordinary people,
local notions of justice. This requires creativapd a willingness to temporarily
abandon preconceived ideas. It may require refrarthie questions that researchers
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have asked in the past, for example, it may be thas easier to get at an
understanding of end-users’ sense of ‘injusticantljustice’ or it may be easier to
begin by asking people about locally recognizedcepts around ‘not being treated
the right way’, ‘revenge’ or the notion of needitgy ‘cool’ pain in one’s heart
(Winterbotham 20123 To date, this kind of approach has been lacking int of
transitional justice research. The result is tHa# tlominant transitional justice
narratives articulated by donors, the UN and humghts NGOs have largely
silenced the voices of ordinary people.

Why is transitional justice so hard to ‘measure’?

It is true that the ‘great rush’ to results-basedl@ation of transitional justice is

misplaced but it is also important to acknowledigat ttransitional justice does not
lend itself easily to assessment. As Duggan haseribbesl, the current demand for
linear cause-effect linkages is problematic anttitaition obsession’ has led to an
unhelpful focus on ‘impact data often at the expem$ process’ (2010: 323).

Demonstrating that transitional justice processesglachieved or failed to achieve a
range of social goals in highly complex environnsewhere multiple interventions

are ongoing is a daunting research task. Cleafficdlties relating to understanding

impact afflict all policy interventions but transihal justice does appear to suffer
these measurement problemsutely. Even when the scorned linear ‘cause-effect’
approach is set aside and replaced by contexttsensind systems approaches,
understanding and attributing effects and expeesmemains very challenging.

It is important to identify why this may be the eand what transitional justice policy
makers and scholars can do about it. Clearly theurasd, yet often untested
transitional justice ‘outcomes’ including, for expl®, ‘peace’ or ‘accountability’ or a
‘sense of justice’ are much more amorphous thamnaicerinterventions in say,
education or health policy, where an indictors sashliteracy rates or maternal
mortality are more quantifiable. But this is stibt getting to the crux of the matter.
There is a fundamental, existential problem wittngitional justice: it does not really
know what it is. As Paige Arthur has noted, ‘thare no clear theories of transitional
justice and the term has no fixed meaning’ (ArtBQ40: 359). It is difficult, if not
impossible, to delineate what and who transitigustice is for*

This problem is compounded by the fact, alreadgrretl to in the introduction, that
transitional justice policy lacks a clear ‘theofychange’, that is to say it lacks clarity
on intentions and goals (Van Der Merwe 2009; Dugg@h0). It is also due to what
might be termed the ‘basket approach’ that schplzampaigners and practitioners
take towards transitional justice. The broad petarseof a normative imperative exist,
all that awaits is the substance that will bringoitlife. So, everything and anything
can be piled in, from criminal accountability, tocgtal healing to socio-economic
redress to ritual cleansing. The intentions of prognts are generally good and the
research is sometimes based on evidence but oveeiing transitional justice
without revising it conceptually risks turning thssib-discipline, field or ‘non’ field

31 During the pilot phase of JSRP research in nonthizanda in August/September 2012, the research
team had numerous discussions with local researemat experts about how to define and conceptual
‘justice’. In general it was found that the conceptinjustice’ was easier to think about.

%2 For contrasting views on the coherence of traorsiti justice as a ‘field’ of study and practice see
Bell 2009 and De Greiff 2012.
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into a basketcase There is a big analytical leap between sayings th what
transitional justice should do and this is whahsiional justice is capablef doing
(Waldorf 2012). In a recent special edition of tinternational Journal of
Transitional Justice, for example, the editors arthat transitional justice might be
re-conceptualised to ‘consider the practices aratqsses with which people live
through violence and seek to make sense of anst néasience’ (Alcala and Baines
2012:387). But it is not clear that such a recpteaization is either desirable or
defensible. We lack data on how communities recafer mass violence but we
also lack data on the contribution that transitiopstice plays in this process.
Transitional justice, although rather fluid anddsr define, is still a loaded term with
specific meanings attached to it. Anachronistycalibsuming all reconstructive
practices under the transitional justice framewuwiky distort their meaning and may
misrepresent the societies in question. This istmandermine the importance of
‘everyday’ modes of social repair; on the contramgderstanding these processes is
essential — but they do not need the transitiamgtige label blindly ascribed to them
in order to provide validity or legitimacy. Oftdinks may exist between these
processes and local conceptions of transitionaicgisbut in other cases, such links
will be harder to substantiate.

A lack of theoretical and conceptual reflection hasant that transitional justice has
become a term of ‘wholly uncertain meaning’ (GarAsh 2012). In a recent article,
Timothy Garton Ash raises similar points aboutrbé&on of ‘multiculturalism’. The
guestions he asks could equally be applied to itranal justice: ‘Does it refer to a
social reality? A set of politics? A normative thg® An ideology?’ (Garton Ash
2012). We do not really know and until there isrenceflection and conversation
around these central questions, it will be hardriderstand what policies described as
transitional justice are really supposed to achieVéis is by no means an impossible
task but it is certainly a pressing one.

Methodological and epistemological divides

Without strong conceptual roots and a solid thewakigrounding within which to
situate analysis and without clarity on intentiosiholars tend to direct their attention
arbitrarily to the level of social or institutionatructure that they are interested in or
that they would like to see transitional justicéodgs address (Dancy 2010: 361).
Scholars interested in institutional design andlem@ntation of truth commissions
may orient their focus towards an analysis of thalfreport’s reception. Success here
is often defined by the extent to which the comioisdulfilled its mandate. Those
interested in macro-level state analysis concemtrah whether accountability
processes have aided or jeopardised peacefulticarssand democratic consolidation.
Micro-level studies, meanwhile, focus on sub-statemmunity and individual
perceptions and experiences of transitional jus#ieeDuggan notes, ‘in the domain
of transitional justice, depending on the mechanisma are often faced with a
panoply of theories and most often they are not anticulated by those involved in
the implementation process’ (Duggan 2010:320).

Leading on from this is a methodological and episti®gical divide in transitional

justice research. Macro-level research focusingtlen linkages between TJ and
systemic properties such as regime stability or @&atic consolidation tends to be
positivist; is much more likely to employ quantit&t techniques; and is also more
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likely to contain a comparative element (Thomsaé2008; Van Der Merwe 2009).
Micro-level research which examines local engagdraad responses to transitional
justice tends to be qualitative; is much more kel have an interpretative approach
and is therefore rarely comparative in any systenmsgnse. Because studies ‘vary
sharply’ in both epistemology and methodologysitvery difficult to ‘coordinate or
talk about important lessons that have been leasaddr’ (Dancy 2010: 366).

Ethnographic studies provide a strong analyticaldtor understanding the ‘local’ in
transitional justice but they are only illustratieed findings are often at odds or
contradictory. There is very little comparativeaach interrogating how transitional
justice plays out at the sub-national level, espBciacross communities and
administrative units, as well as between rural anoban areas (Backer 2009:61).
Broadly speaking, ethnographies tend to presenggative picture of transitional
justice processes, perhaps because the analytimphasis is on the need to
complicate and problematise existing ‘top-down’ @gghes to transitional justice.
The focus tends to be on the cultural and politiddficulties in implementing
transitional justice policies and a critique of hwdological processes that do not take
sufficient account of local contexts. A general rstmming in qualitative,
interpretative work, is that despite a general talfecast and remodel transitional
justice policy and institutions, none of the stedemploys research techniques that
demonstrate conclusively that transitional justies a decisively negative impact at
the micro-level (Shaw et. al 2010:3; Dancy 201Qt)37

Meanwhile, large-n data-driven positivist researchn tell us broadly whether
accountability mechanisms decrease human rightsesbtor example, but cannot tell
us why, how or when. Those causal mechanisms amdhngigs can only be
understood through a deep contextual engagememthgtunderlying social, political
and economic dynamics in any given place. Indeedpite an increase in large-n,
macro-level impact assessments, there has bekndftbrt to understand whether
positive findings in relation to, for example, desratisation and rule of law actually
percolate down to the micro-level. We are uncldaoua whether effects diverge,
converge or bear little if any relationship acrtesgels of society (Thoms et. al 2008).
The fact that a transitional or post-conflict regilmas a new human rights framework
tells us very little about whether society as a Mhis on a new trajectory and in
particular how communities and individuals underdtand perceive these changes
and whether this is reflected in everyday activélyd behaviour. It is perfectly
plausible that the same policy may have positiveroxevel effects but negative
micro-level effects, the potential of amnesty l&gisn to lead to such an outcome
has been widely suggested. Interpretative andipissi qualitative and quantitative
approaches all have their strengths and limitateoms we have yet to see research
that employs mixed methods and mixed epistemolagiesptimise the benefits and
mitigate the shortcomings of each.

Of course, mixing methods and epistemological apgnes is always easier said than
done. It is a particular challenge in transitionastice research and especially
comparative data driven research. There are, hawsome guidelines that it may be
wise to follow:

* Be sensible and cautious about what can be ‘opadised’. Say, for
example, you are designing comparative, quantéatesearch that hopes to

59



draw conclusions about end-user interactions wahsitional justice, a first
point of departure should be understanding whattige’ actually means in
your chosen contexts.

* Be modest and accept limitations: if generic coteeplating to transitional
justice can be identified, then comparative redeaan be designed. If the
lineaments of ‘justice’, ‘truth’, ‘healing’ and ‘oenciliation’ are too difficult
to capture or too place-specific, then it should doeepted that these are
particular notions, in a particular place which uieg contextual and
interpretive understandings, rather than ‘forcegedtive definitions’ (Dancy
2010: 368).

» ldentify objective and quantifiable phenomena: &nbe possible to draw out
relatively objective quantifiable phenomena thah dze compared across
cases, such as conviction rates or reparation @tesumber of cleansing
rituals that have taken place. So far, with theepxion of Rwanda, little
attempt has been made to carry out this kind ofyarsa(Van Der Merwe
2009: 127).

Over-reliance on survey research

With important exceptions, the extant literaturesloot provide a strong sense of the
dynamic effects transitional justice processes bwe¢h the short and long term. There
is a serious lack of baseline data; a problem eifmignmost social science researth.
Perhaps worryingly, public attitude surveys areemefd to frequently in the
transitional justice literature as ‘evidence’ ahéless public perceptions, priorities
and as a barometer for the success of initiat@eassory reference to findings in these
surveys often appears as a ‘nod’ to including tbeal’ in research. As has been
described, however, these studies face severatations - not least that they
represent a ‘snap-shot’ in time - and should notvieeved as definitive, enduring
assessments of public attitudes towards peace wsiitg. Research that captures
circumstances, attitudes and behaviour beforensitranal justice process is initiated
will allow for a more accurate assessment of actugacts on a variety of social
environments and sectors as the time goes on. &lddngitudinal studies that do
exist provide a valuable insight into how effecesselop over time and — in some
cases - how long term impacts can deviate subatiyrftiom short term outcomes.

Biased Country Samples

The transitional justice knowledge base relies dmiased country sample (Backer
2008). This is particularly the case with crossiorgl comparisons that tend to
comprise some combination of the most notable ekesnge.g. South Africa,

Argentina, Chile, Timor-Leste). Scholars and pat@kers risk drawing lessons from
a handful of well documented examples that aretrastsferrable across cases. A
corollary is that certain countries where transifib justice processes have been
proposed or implemented are seriously under-resedrcthese include Lebanon,
Central African Republic, Democratic Republic off@o and Chad. In addition, too
few studies make effective comparisons betweentdesrthat undertake transitional
justice processes and those that do not. One coeseg of this is that we do not have

33 Lack of baseline data is not unique to TJ. 75%fact evaluations and development projects and
programs are conducted without any systematic mddion on the conditions of the project population
prior to the intervention (Duggan:2010).
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a clear understanding of positive deviants — thab isay countries where transitional
justice was either not applied or was consideredetainsuccessful but where former
victims and perpetrators manage to coexist pedgeful

Focus on single modes of transitional justice

Given the broad consensus that transitional justioauld comprise a ‘package’ of
measures and the existence of simultaneous TJ nesdsicountries such as Rwanda,
Sierra Leone and East Timor, it is surprising thate is so little analysis examining
the interplay, role and impact of multiple procesatthe national level, let alone the
sub-national level. This is an area in which trdosal justice scholarship is failing to
keep up with transitional justice policy and pragraing. Recently, systematic
guantitative comparisons have provided a betterggaof the relative impact of
different combinations of measures on systemic orbmrel properties. However, the
vast majority of qualitative single and comparatstadies concentrate on a single
mode of transitional justice.

Heavily neglected themes

Although the evidence base for assessing the &ftedts of transitional justice policy
is generally limited, there is a particular lackmfmary data empirical research on
certain themes. These are listed below:

* There is a stark lack of research on the expergentavomen, children and
minorities in transitional justice programmes. Ast ywe have a poor
understanding of the differentiated impacts of ¢h@socesses on specific
groups (Duggan 2010).

* The functioning and impact of reparation schememtsvell understood. This
is all the more surprising given that reparationl @aompensation is almost
universally held to be a transitional justice pitiprby victim-survivors in
public attitude surveys and qualitative work thdd@sses this question.

» The effects of ‘traditional’ justice initiatives $ad on custom or ritual have
not been sufficiently examined. The trend towardsoiporating ‘traditional’
justice into the transitional justice ‘toolbox’ nmiuse accompanied by a close,
evidence-based interrogation of the how these iEs@lprocesses function and
what effect they have on victims and perpetratdisis is a particular
challenge for researchers as in many cases, weotlhave even the most
basic data to begin to address these questionséand Salter 2008:181).

* We do not have a clear understanding of the relship between transitional
justice policy and the media. There is no evidaacsuggest the role that the
media plays in transitional justice debates andmues at the local level and,
in turn, how the transitional justice policy mayagle the media.

* There is very little empirical research that makles connection between
transitional justice and other peacebuilding ind@tions at the micro level.
Again, this is surprising given that transitionalsgice is commonly
implemented alongside other peacebuilding and ggameasures, including
DDR, SSR and rule of law measures. Studies thagxigt suggest that the
relationship between transitional justice and DDHRSis a complicated one
and provide a clear agenda for further research.

» Linked to the above is a lack of clarity on howns#ional justice policies are
experienced by perpetrators and ex-combatants @8&008:60). This is odd
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because conceptually, a central dilemma in tramsati justice is the need to
balance consideration for victims and survivorshwtie reality that former
perpetrators may be a source of resistance andasackJnderstanding the
way in which the latter experience, engage with amd effected by
transitional justice should be a pressing conceyn tfansitional justice
scholars.
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APPENDICES
Appendix A. Search Strategy Results

# Meets
Database # Hits Criteria
Scopus 597 24
ISI 257 12
IBSS 594 62
EBSCO - selecting Peace Research Abstracts,
International Development Abstracts, International
Political Science Abstracts, Race Relations Absira
Historical Abstracts, Criminal Justice Abstracts 637 20
Database African Journals Online 228 2
Driven Search: ["ciag 1850| 7 (of 500)
Search String 1 "Hainonline 3433 18 (of 500)
Westlaw
Google Scholar 267000 1 (of 500)
Refseek 786 2 (of 500)
Library catalogue 159 9
COPAC 0
3 (out of
Worldcat 3905 500)
Total 280569 160
Database #Hits 2 S
Criteria
Scopus 19 5
ISI 16 5
IBSS 152 18
EBSCO - selecting Peace Research Abstracts,
International Development Abstracts, International
Political Science Abstracts, Race Relations Absira
Database Historical Abstracts, Criminal Justice Abstracts 34 8
Driven Search: "Atrican Journals Online 138 6
Search String 2 CIAO 463 7
HeinOnline 407 19
Google Scholar 6270 57
Refseek 10830 16
Library catalogue 324 7
COPAC 0 0
Worldcat 12 7
Total 18540 155
Snowballing &
additional topic
search 67
Peer-Review | Of 27 references provided, 3 were new references 3
TOTAL before filtering process 385
TOTAL after filtering process 274
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Appendix B. JSRP Evidence Grading Template

EVIDENCE PAPERS GRADING
FORM

Full citation:

Initials grader:

1. Please assess the amount of evidence the worktems (enter a '1' to select):

50% or mor

Roughly how much of the work being assessed presen
empirical data/information— rather than theory, dtyyeses,
review of other literature etc.?

between 10% and 504

10% or lessg

2. Please selecahain category/ies of empirical
data/information the work uses (enter a '1' to
select):

A. Quantitative, using existing dataset

B. Quantitative, gathering own data

C. Qualitative, interview based

D. Qualitative, ethnographic / participaton
observation

<

E. Other primary sources

3. Please answer the following questionByr selected category/ies only:

A. Quantitative, using existing dataset (enter a "lto select)

Strongly
disagree

Disagree

Agree

Strongly
agree

Score

Indicators used accurately capture the phenomereon t
author aims to draw conclusions about (proxies are
appropriate, measures are sensitive to changdson t
ground).

The process of compiling the data is transparéetauthor
provides the source of his data and describes laavig
collected by a third party.

Potential biases in the data are acknowledged:rddta
missing at random, limited number of observations,
measurement error, etc.

The paper has a sound identification strategyatiibor
shows that the observed relationship indicateguesal
relationship and that it is not due to reversedsahty,
non-random allocation of ‘treatment’, interveninigd
(omitted) variables, etc. The author acknowledges
limitations and provides robusteness checks.

Conclusions are supported by the data. Limitattortbe
internal validity (do conclusions apply to case(s)
investigated?) and external validity (do conclasiapply
to cases other than those studied?) are discussed.
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B. Quantitative, compiling own dataset (enter a '1to select)

Strongly
disagree

Disagree

Agree

Strongly
agree

Score

Method of data collection is transparent and clear.

Data collected is representative of the wider pajpoh the
research question implies: participants are seléatsome
systematic way. Nonresponse is limited.

Potential biases in the data are limited/acknowdeldg
interviewer bias (respondent influenced by charésttes
of interviewer), strategic bias (respondent proside
inaccurate answers with some personal gain in mind)
recall bias.

The paper has a sound identification strategyattibor
shows that the observed relationship indicatesiesal
relationship and that it is not due to reversedsakty,
non-random allocation of ‘treatment’, interveninigd
(omitted) variables, etc. The author acknowledges
limitations and provides robusteness checks.

Conclusions are supported by the data. Limitattortbe
internal validity (do conclusions apply to case(s)
investigated?) and external validity (do conclasiapply

to cases other than those studied?) are discussed.

C. Qualitative, interview based (enter a '1' to se&lct)

Strongly
disagree

Disagree

Agree

Strongly
agree

Score

Information collected is adequately representativine
population / group the research aims to draw caiahs
about

The method of interviewing is clear, including tirae
frame of interviews, number of interviewees.

Potential interview biases are limited/acknowledged
interviewer bias (respondent influenced by charésttes
of interviewer), strategic bias (respondent proside
inaccurate answers with some personal gain in mind)
recall bias.

Conclusions drawn are supported by the interviews;
findings show that a substantial share of the w¢ers
supports the conclusion(s).

The analysis is contextualized in a broader liteeat

history. Generalizability of the conclusion(s) ensidered.
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D. Qualitative, ethnographic / participatory obsenation (enter a '1' to select)

Strongly
disagree

Disagree

Agree

Strongly
agree

Score

Information collected is adequately representativine
population / group the research aims to draw caiahs
about

Potential biases in the collection of informatiaa mited.
Efforts to triangulate information are made.

Information is richly textured; nuanced and detiile
information about local level experiences is ineldd
Information is not limited to a handful of quotes.

Conclusions drawn are supported by the observations
made. Findings show that a substantial share of
observations supports the conclusion(s).

The analysis is contextualized in a broader liteeat
history. The broader relevance of the conclusion is
considered.

E. Other primary sources (i.e. archives, governme

nlocuments, reports,

photogra

hs)

Strongly
disagree

Disagree

Agree

Strongly
agree

Score

Information collected is adequately representativine
population / group the research aims to draw caiahs
about

Potential biases in the collection of informatiaa mited.
Efforts to triangulate information are made.

Method of data collection is transparent and clear.

Conclusions drawn are supported by the information
collected. Findings show that a substantial share o
information collected supports the conclusion(s).

The analysis is contextualized in a broader liteeat
history. The broader relevance of the conclusion is
considered.

TOTAL SCORE QUALITY DATA/

INFO

TOTAL SCORE QUALITY ANALYSIS
TOTAL SCORE
TOTAL SCORE MENDELEY

4. Please assess the overall quality of the worknfer a '1' to select)
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4.1 In comparison to other literature you heagewed, | No significant new data/information
how insightful do you consider this work to be énrhs of presented

: o
data/information Some new data/information presented

A considerable amount of new
data/information presented

4.2  In comparison to other literature you heaxgewed, PR ; ;
how insightful do you consider this work to be énrhs of il;l](;islr?tnlflcant TS GRS O EE S

analysis presented? - ——
Some new analysis or theoretical insight

A considerable amount of insightful
analysis or theoretical insight

5. Please give a 1-3 line summary of the main
argument of the work and a 1-3 line annotation
(assessment of the quality of the work)

Completeness check| Please answer question 1
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Appendix C. Some key findings from: Thoms, O, Ron Jand Paris R
(2008) “The Effects of Transitional Justice Mechargsms: A Summary of
Empirical Research Findings and Implications for Aralysis and
Practitioners.” University of Ottawa Centre for Int ernational Policy
Studies (CIPS) Working Paper

» Transitional justice outcomes are inherently diffialt to measure (29) In
theory transitional justice and peacebuilding ar&ked by the notion of
‘reconciliation’. But notions such as reconciliatjgustice, and societal repair
lack conceptual clarity. This is a particular chatie for large-N studies, as
definitions invariably differ based on the parteukcontext of each country
and community. The issue of ‘measurement validisy”particularly acute
here and even the most careful dataset will be éperiticisms’ (43).

 Large N cross national quantitative studies sufferfrom serious data
problems (43). The two major indicators of human rights standarthe
Political Terror Score (PTS) and the CIRI Physitelegrity Index offer
comparable country level data over time but alseehaportant limitations.
Even those who support the use and efficacy of sschles would
acknowledge that both the PTS and CIRI indicesesudfbm missing data for
some years and some countries. Furthermore, ‘theycaded by Amnesty
International and the US State Department, botlwloich have their own
particular biases’ (43). Finally, both datasets lisdéted scales which often
conceal substantive gaps and results in the grgupmether of countries with
real differences. Other datasets used in TJ rdsasme press-based events
data, which, for a host of reasons, is only evpaytially accurate’ (44).

» Transitional justice analysts often conflate correktion with causation
(29). Specific observed outcomes such as an improvedahumghts record
may well have been caused by other factors. Themdstto be a lack of
systematic examination of competing explanationsrtHérmore, a truth
commission although highly correlated with peaceiman rights and
democracy is not necessarily causal, rather it trbghone of many outcomes
‘endogenous’ to the transition.

» Transitional justice processes are never identical(29). Large N
comparative studies rarely take into account vianatin mandate, structure
and implementation despite the fact that thesekase variables that may
affect success.

* Problems of inference:Most of the transitional justice normative litenagus
based on the experience of countries that underpaitical transitions from
authoritarianism to democracy. Post conflict traosal justice efforts in
Uganda, Sierra Leone and Iraq, for instance, mag lary little in common
with transitional justice in South Africa or Latiwmerica (Thoms et.al:27).
Comparative research does not take adequate aauio'snbpe’ conditions for
effective policy (30). Thoms et al. find that sdsl who delimit causal
arguments by region, time, transition type and lleee democracy and
institutional capacity are finding that transitibjastice has different impacts
across different contexts. Such findings will, heel always have to be
supplemented by detailed country knowledge.

90



Appendix D. Table of survey findings

Country

Author

Year

Methodo
logy

Main findings

South
Africa

Gibson

2000/
2001

Cross-
sectional
national
survey

3727

See p. 334

Rwanda

Longman
et.al

2004

Cross-
sectional
regional
survey

2091

Assesses level of trauma exposure, prevaler
of PTSD, predictors of PTSD and the
association between predictors and attitudes
towards justice and reconciliation

Rwandans supported the logalcacaprocesses
(90.8%) and national trials (67.8%) over the
ICTR (42.1%). Although the study predated t
start of thegacacaproceedings, respondents
believed that national trials aigécacawould
make a positive contribution to reconciliation
Importantly, personal experiences shaped
respondents attitudes. Respondents who
displayed symptoms of post-traumatic stress
were less likely to have positive attitudes
toward domestic trials and ethnic co-existeng
and those who experienced multiple traumati
events during the genocide were more likely
favour the ICTR over local justice and
reconciliation.

nce

O o

o

Afghanista
n

Afghanista
n
Independe
nt Human
Rights
Commissio
n (AIHRC)

2004

Cross-
sectional
national
survey;
regional
focus
groups

4151
for
survey;
2000+
for 20
focus
groups

- Study to explore whether Afghans want
atrocities to be addressed and if so, how.

- Most people consider themselves as direct
victims of serious violations of human rights
that have occurred during the conflict; strong
perceived sense that crimes have been
perpetrated continuously for 23 years; profol
lack of trust in the government and to a lesse
extent the international community for failing
to address this; strong perception that impun
is entrenched in the political system;
respondents want an approach to justice that
encompasses a combination of measures, is
respectful of Islamic traditions and also
cognizant of challenges that exist in
Afghanistan including an absence of security|
and the corruption of the judiciary; strong
public support for removing war criminals fro
power; strong feeling that any approach to
criminal justice should be developed in
Afghanistan and led by Afghans but supporte
by internationals.

=

ty

Northern
Uganda

Pham et. al

2005

Cross-
regional
survey

2875

- Elucidates views on the relationship betwe
peace and justice in Northern Uganda

- Levels of exposure to violence are extreme
high; (81%) wanted to speak publically about
what had happened to them; availability of fo

(34%) and sustained peace (31%) named as

top
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priorities; peace and justice not seen as
mutually exclusive, (76%) wanted those
responsible for violence to be held accountal
for their actions, only (29%) said they would
not accept amnesty if it were the only means
achieving peace; accountability for crimes
committed by all sides is a priority (76%) said
that UPDF members must also be held
accountable; traditional and formal justice
mechanisms (including the ICC) are poorly
understood but expectations of the ICC are h
(91%) believed it would contribute to peace.

of

igh

Northern | Vinck et. 2007 | Cross- | 2 875; | - Elucidates attitudes towards peace and justice
Uganda al regional | approx.
survey; 1 open-| - Main priorities for respondents were
key ended | healthcare (45%), peace (44%), education for
informan | intervie | children 31%, and livelihood concerns
t w for including food 43%, agricultural land, 37%,
interview | every | money and finances, 35%); Only 3% stated
s; in- 50 justice as their top priority; compensation wasg 7
depth surveys | times more frequently proposed than apologies,
interview justice or reconciliation; vast majority believed
s with peace could be achieved through dialogue wjth
randomly the LRA (90%) or through pardoning the LRA
selected for their crimes (86%); (70%) of respondents
individua wanted those responsible for violence to be
Is held accountable; (55%) said they should be|put
on trial; (49%) said that local customs and
rituals are useful to deal with the LRA,; (80%)
favoured peace with amnesty over peace with
trials; an overwhelming majority (around 90%)
wanted to establish a truth commission.
Kosovo UNDP 2007 | Cross- | 1,250 - Describes Kosovan citizens’ perceptions of
sectional transitional justice mechanisms.
national
survey - Majority of K-Albanians (92%) believe their

rights have been violated since 1989 compar
to (47%) of K-Serbs; majority of K-Albanians
(92%) have knowledge of war crimes
committed during the 1998-9 conflict; (81%)
K-Serbs have such knowledge; media identif]
by respondents as main source of informatio
regarding war crimes (36%) of K-Albanians
and (54%) K-Serbs; (84%) of K-Albanians dg
not agree that members of their own
community have committed war crimes; sam
is true for (37%) K-Serbs; (60%) K-Albanians
consider judges and prosecutors working in v
crimes trials are under threat, as compared t
almost (58%) of K-Serb respondents; majorit
also perceive witnesses to be under threat;
(86%) of K-Albanian respondents consider
finding facts about war crimes to be very
important; (83%) of Serbs feel the same; othg
communities display less interest; around
(95%) K-Serbs consider reconciliation betwe
ethnic communities to be important for the
future of Kosovo and the same view is share

var

es

by 85% of K-Albanians and 97% of other
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ethnic communities; material reparation for a
victims, regardless of ethnicity is strongly
supported.

DRC

Vinck et.al

2008

Cross-
sectional
national
survey

2620 in
eastern
DRC;
1133 in
Kinsha
sa and
Kisang
ani
combin
ed

- To describe the priorities and needs of
Congolese civilians affected by conflict; and
capture attitudes about peace, social
reconstruction and TJ mechanisms

- Population of eastern DRC views peace (51%)

and security (34%) as their two priorities.

These are followed by concerns about money

(27%), education (26%), food/water (26%) al
health (23%). Among the population of DRC,
only (2%) of respondents identified providing
justice or arresting those responsible for

violence (2%) or punishing those responsible

(1%) or encouraging reconciliation (1%) among

their immediate priorities; despite this (82%)
the population believes that accountability is
necessary to achieve peace; populations of
Kinshasa and Kisangani prioritise concerns

about the economy and employment (57% and

of

46% respectively) and are less concerned ahout

security and peace; majority of the population
of eastern DRC believes that justice can be
achieved (80%) defining justice as establishi
the truth (51%), applying the law (49%) and
being just/fair (48%); among means to achie

justice, eastern Congolese population endorse

the national court system (51%), and
traditional/customary justice processes (15%
there is a strong desire for the international
community to assist national prosecutions
(82%); (26%) of respondents support the 1CC
as a means of achieving justice in the DRC,
while only (27%) in eastern Congo and (28%
in Kinshasa are aware of the DRC.

Cambodia

Pham et. &

il 2009

Cross-
sectional
national
survey

1000

- To measure awareness of the ECCC and
assess level of access and desires for justice

ng

e

and

reparations for crimes committed by the Khmer

Rouge (1975-1979)

- Respondents said their priorities were jobs
(83%) and services to meet basic needs

including health (20%) and food (17%); justige
‘seldom’ mentioned as a priority (2%); nine opt

of ten respondents said members of the KR

should be held accountable half (51%); (58%)

felt that the Cambodian government should
hold them accountable, with (18%) saying

international community (17%) saying national

judicial system and (9%) the ECCC; (39%) o
respondents had no knowledge of the ECCC;
nearly half (46%) had only limited knowledge|,
of those that were aware of the ECCC (68%)

felt that the ECCC would have a positive effelct

on the victims of the KR and their families;
most common recommendation (30%) was th
the court speed up trials; vast majority (88%)
respondents said that reparations should be
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provided to KR victims and that they should be
provided to the community as a whole (68%)|in
a way that affects ‘daily lives’.

Northern Pham et. all 2010| Cross- | 2,498 - Describes community views about peace,
Uganda sectional justice and social reconstruction in northern
regional Uganda
survey - Most respondents (84%) saw accountability as

important, and more than two-thirds said the
government should be among those held
accountable for the violence; (24%) sad that
LRA members most responsible for the
violence should ‘come out of the bush’ and that
they should be pardoned or given amnesty
(23%); one in three (16%) wanted to see them
arrested or put on trial (16%) or captured
(13%); one in three felt that the national justice
system was corrupt while (11%) said it was just
for the rich and educated; (45%) favoured
peace with amnesties (32%) favoured peace
with a truth seeking mechanisms (15%) peag
with trials and (8%) peace with traditional
ceremonies; the preferred method of
prosecuting perpetrators was trials held in
Uganda by Uganda courts (35%) - these
findings are consistent with 2007 findings;
almost 97% said reparations should be granted
to victims and (46%) felt they should be given
individually while (32%) felt they should be
given at the community level; many
respondents felt the ICC had helped the general
situation in northern Uganda (43%) but many
also felt it had no effect (40%) while (10%) fel
it had hindered the situation.

9]

—

Central Vinck et. 2010 | Cross- 1,879 - To understand what citizens of CAR believe
African al sectional is the best way to restore peace and what
Republic regional attitudes are towards the issue of justice and
(CAR) survey accountability for serious crimes committed;

- (98%) felt that those responsible for violenc
should be held accountable; (27%) said they
should go to jail and (21%) said they should be
killed with or without judicial proceedings;
over half (52%) said they should be tried in
national courts while 27% said they should b
tried in CAR by an international court; (14%)
preferred international trials outside of the
country; one third of respondents had heard pf
the ICC, with figures ranging by prefecture;
most respondents expected a positive impact
from the court; 74% also felt that memorials are

[¢)

11%

important.

Cambodia | Phamet.al 2011 Cross-| 1000 - To describe public awareness of the ECCQ
sectional and attitudes to justice after the trial of Kaing
national Guek Eav alias Duch a the ECCC;
survey - Respondents priorities were jobs and serviges

to meet basic needs; 83% would rather focus on
problems that Cambodians face in their daily
lives than address crimes committed by the KR;
awareness and knowledge of ECCC have
increased since 2008 (see Box 1); Attitudes {

o
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the ECCC remained positive (82%) felt it
would rebuild trust in Cambodia; respondents
still had high expectations of the ECCC, over
three quarters felt it would have a positive
effect on victims and their families with 37%
mentioning the idea of bringing justice to
victims; compared with 2% in 2008; since
2008, feeling of animosity and desire for
revenge toward the KR have decreased only|

very slightly (81% compared to 83% in 2008);

vast majority maintained that reparations
should be provided.

D

Liberia Vinck etal| 2011| Cross- | 4501 - To describe the population’s priorities for
sectional peacebuilding and perceptions of their post war
national security and existing dispute resolution tools
survey - Education, health and employment are

mentioned most frequently as main priorities
majority of respondents is willing to forgive
those who were responsible for the violence,
proposing financial compensation (65%),
housing (45%) and education (45%) as
measures; most respondents acknowledged
having either no (50%) or little (41%)
knowledge of the formal court system; just
(28%) described their access to the court
system as easy.

Darfur, 24 Hours | 2009 | Cross- | Survey | - Describes the views held by Darfurian

Sudan for Darfur sectional | sample:| refugees in Eastern Chad on issues of peace,
regional | 1, 872; | justice and reconciliation.
survey of | in- - Nearly all respondents attributed a degree of
Darfuria | depth | responsibility for the violence in Darfur to the
n refugee| survey | Government of Sudan (80%) and the Janjawged
populatio | sample:| militia (20%). Only (20%) of respondents
n living 280 attributed any responsibility for the violence tp
in rebel groups. Over three quarters of the
refugee population believed that reconciliation betweén
camps in the tribes of Darfur was possible. A slight
Eastern majority of respondents strongly or somewhat
Chad; in- believed that it was impossible for former
depth enemies to live together after war. Women were
interview substantially more likely than men to reply this
s with way. More than half of the respondents thought
tribal, that tribes whose members committed crimes in
civil Darfur bear collective responsibility. About
society one-third believed that only the individuals who
and rebel committed the crimes should be held
leaders responsible.
living in - Nearly all respondents reported that
Chad perpetrators of violence should be held

accountable through criminal trials. Over ning
percent of respondents believed that such tri
must occur in international courts. There wag
virtually no support for amnesty, even for low
level combatants. Nearly 90% of interviewee
considered traditional justice mechanisms to
important for enabling the people of Darfur to
live together in peace. However, almost no

respondents believed that these mechanisms
would be sufficient for dealing with crimes of

xty
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this magnitude on their own. Over three-
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quarters of refugees had heard of the ICC,
although most claimed not to know much abg
it. Virtually all respondents believed that
President Bashir should be tried at the ICC.
Approximately (85%) of respondents believe
that pursuing justice now through the ICC
would not endanger the prospects for peace.
Virtually all respondents stated that victims
deserved to be compensated for their losses
during the conflict — both in the form of direct
monetary compensation and health and
education projects.

ut

)

Sierra
Leone

BBC
World
Service
Trust

2008

Cross-
sectional
national
survey

1,717

- Describes Sierra Leonean perceptions of
peace, justice and reconciliation and awaren
of and hopes for transitional justice in Sierra
Leone.

- A majority (89%) of Sierra Leonean'’s think
that those involved in wrongdoing during the
conflict should be put on trial. While 87% say
that commanders of warring factions should
prosecuted, only 29% say that lower ranking
ex-combatants should be brought before the
courts. Almost all respondents (96%) are aw.
of the SCSL and more than two thirds (68%)
think positively about it performance to date.
Nearly three quarters believe that the SCSL
deter people from committing crimes in the
future. Only half (51%) of respondents said
they would go to a national court if they want
to seek justice in their community. Trust is
national courts is lowest in Western Urban
(40%) and highest in Kailahun (90%); Most
people across the country (89%) have heard
the TRC but less than a quarter (23%) know
about its recommendations. The TRC
contribution to reconciliation is rated highest,
with (73%) giving it ‘good’ or ‘excellent’
ratings and its contribution to justice lowest
(57%) ‘good’ or ‘excellent’ ratings — these
scores varied markedly between districts; ma
people feel than reparations should go to be
individuals and communities.
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Cambodia

USAID
et.al

2009

Cross-
sectional
national
survey

1,600

- Describes Cambodian perceptions on a rat
of topics from the economy to the EEEC

- The majority of respondents (70%) felt that
the ECCC was providing justice; (57%) were
aware of the trial of Duch with only 32%
saying that it the trial was moving fast enoug
(60%) were aware that the ECCC trials were
broadcast on television, the vast majority (80
lived in urban areas and of those (80%) actu
watched the trials on TV
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