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“RFP for GNSO Review”

If the headline above has any meaning for you, rgou’
probably not independent enough to bid for this RIF&
those of you who don't know why a GNSO Review is
pending, what the GNSO actually is, or how the work
product of this review will be use@nd you're interested
enough in ICANN to be reading this web ,lggu're the
perfect person to submit a bid. Seriously.

1. Introduction

1.1 The Internet Corporation for Assigned Namesuaohbers (ICANN) was
established in September 1998 as a non-for-profiaration under California State
law. Its primary role is to manage all technicadl @olicy functions relating to the
Internet domain name system (DNS). As the numbeetforks on the Internet grew
during the 1990s, so to did the need for a religbéeess for managing the allocation
of Internet Protocol (IP) addresses and mappinggetlagldresses to the corresponding
hierarchies of domain names. It was also impot@aehsure a centralized and
accessible record for the many IP standards araers, which frame and enable
coherent information flow across the Internet. 893, the late Jon Postel, Internet
networking pioneer, set up the Internet Assignedbers Authority (IANA) in order
to bring institutional structure to the stewardsbipghe DNS. Postel directed the
IANA function during this rapid growth period unhils unexpected death in October
1998 — a month after the establishment of ICANNs@®#ed by Ira Magaziner,
Internet policy advisor to the White House at tihget as ‘the guy they trust’, Postel
had been the integral force in the stable and sstgegrowth of the DNS through the
1990s. ICANN became in many ways the institutie@rabodiment of his legacy.

1.2 ICANN took over responsibility for the DNS tlugh a Memorandum of
Understanding (MOU) with the US Department of ComeaeThrough a rolling
three-year contract contained in the MOU, it opesatnd manages the IANA
function. Figure 1 below gives a very basic ovemwad the organizational
relationship between the technical Internet stastelaommunity and ICANN,

showing how the IANA constitutes a vital link be®vethe domain naming and
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Figure 1: Overview of key organizations for technial and policy development
for domain name system (DNS)

US Defence
Ww3C Key partner Advanced
in Research Devolves US Department
Projects management Of Commerce
Internet Society Agency of DNS through
(DARPA) MOU to
(1S0C) <«——— Chartered
b
Est. 1992 y ‘
4 US agency Manages
Chartered by and advises linked to the and operates ICANN
‘ creation of under 3-yr— | Not-for-profit corporation
contract under
i l California State Law
IAB
Provides — Approves—» Internet Assigned Numbers
architectural appointment Authority (IANA)
oversight of of Est. mid 1990s to ensure o » ASO GNSO/| | ccNSO
unique IP address and DN
allocations
IESG T ‘
Manages ; Develops polic
Techn%cal Core registrar Allocates IP relatingptop /
Output of of standards is addresses to

Internet Engineering

Task Force (IETF) Regional Internet Registries

Allocate IP address space to global
regional operators for Country Code and Generic
Domain Names

Global and decentralised
collaboration for development of
IP standards

NOTE: This diagram is designed to show the linkneetn ICANN, the IANA, and the Internet
technical standards development community. It tsamoexhaustive mapping of Internet Governance
organizations. We include the US Defence AdvanceseBrch Projects Agency (DARPA) because of
its development work for the first Internet-stylstms in the late 1960s and its work in relatmthe
IANA. We include the W3C Consortium as it is a leagtechnical standards development body.

technical standards communities. The main stakensla the technical community
include the Internet Society, the Internet Archiiee Board, and the Internet
Engineering Task Force (IETF). Through the IANAe technical responsibilities of
ICANN fall into two main strands of work as follows

[a] As the ‘core registrar’, ICANN is responsibla frecording the IP
standards and parameters developed by the teclmoizahunity through the
IETF and associated governance structures;

[b] ICANN allocates and assigns Internet addreseespo five global

Regional Internet Registries. These Registriesrin &éllocate Internet space to
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network operators in different regions of the wotldANN delegates
operational responsibility for Top Level Domainsaiigh these structures
down to country and local level. This function cmssallocation of Internet
space for country code Top Level Domains (suchohsikl or dot.de) and

generic Top Level Domains (such as dot.com or dpx.o

1.3 The other major aspect of ICANN's role is tovelep policy for the operation of
the DNS and IP address allocation. Figure 1 abbee/s the three Supporting
Organizations within ICANN with policy developmemgsponsibilities. The Address
Supporting Organization (ASO) works with the Regibimternet Registries and the
IANA to develop policy recommendations for the ICHNBoard covering issues
relating to IP address allocation. The country cddene Supporting Organization
(ccNSO) develops country code policies in coopenatvith country Top Level
Domain managers from national registries. The tBugporting Organization is the
Generic Names Supporting Organization (GNSO), nesipte for developing and
recommending to the ICANN Board substantive podicedating to generic top-level

domains (shaded pink in Figure 1).

1.4 The GNSO is designed to ensure bottom-up ansecsus-based policy
development on gTLD issues. The structure conefsiso constituent parts as shown

in Figure 2.

[a] Six Constituencies represent different groupstakeholders with interest

in gTLD policy development. Constituencies repreésiea interests of their

members to the GNSO Council. Two Constituenciesessmt the domain

name registration industry:

- GTLD Registriegrepresenting all GTLD Registries under contract t
ICANN);

- Registrars(representing all registrars accredited by anceuodntract
to ICANN).

Four Constituencies represent the interests obuargroupings of Internet

users and domain name holders as follows:

- Commercial and Business Usdrepresenting both large and small

commercial entity users of the Internet);

© LSE Public Policy Group 9 Strictly confidential



- Non-commercial Usergepresenting the full range of non-commercial
entity users of the Internet);

- Intellectual Property Interest@epresenting the full range of trademark
and other intellectual property interests relatmg¢he DNS);

- Internet Service and Connectivity Providérspresenting all entities

providing Internet service and connectivity usdrthe
Internet).

Figure 2: Overview of the ICANN structure with emphasis on the GNSO and its
Constituencies

Government
ICANN Board [ Advisory
. 15 Voting < ....................... Committee
...ﬁEE’.?.'EE?.ﬁ.TETPEF?.. 6 non-voting
< ................... At Large
4.. Advisory
Y | A Committee
ICANN staff Pl Other
Nominating Elects 2 Covers all : : Committees and
Committee memberp supporting : Elects 2 Liaisons
organisations i members i
: Elects 2 membeirs
ICANN g$upporting organis&tions
GNSO country code Address
. Names :
Council : Supporting
: Supporting S
: 21 voting S Organisation
: Organisation
v
Nominating Registrars Intellectual Business and
Committee 9 Property Commercial
GTLD Non-commercial Internet Country 5 Regional
Registries Users Service Providers TLD Internet
managers Reqgistries

NOTE: We have intentionally accentuated the GNS@énchart. We are not able to portray detailed
organizational structures of other parts of the NDAstructure.

[b] The GNSO Council develops consensus policisgth@n the input from

Constituencies and other sources. It consists eb#ihg members; three

representatives from each of the Constituencidsedtabove plus three
members selected by the ICANN Nominating Commitlde2 Council has
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built into its Bylaws that Constituency represein@must come from
different geographical regions. There are two notirg liaisons to the
Council, one appointed by the At Large Advisory Quoittee (ALAC) and the
other by the Government Advisory Committee (GAQ)eTouncil is
responsible for managing the policy process ofGNSO as a whole The
Council elects two members of the ICANN Board (Sda& and 14) by simple
majority voting on nominated candidates put forwaydCouncil members.
The Chair of the Council is also elected by a mgjaote of its members, for
no longer than a term of one year, however therGhay be re-elected after
the year term is complete. All Council membersifftitfeir roles and
responsibilities voluntarily and, apart from Nonting Committee members,

do not receive funding from ICANN.

Quote Box 1: On the structure of the GNSO

‘The GNSO policy aim for ICANN is to funnel compginterests into a
manageable format, create consensus, and passvikdbm up to the Board’

‘The [GNSO] was designed as a bottom-up, conseasdgrassroots
process...that was what bound us together’

‘Mirroring the market in Constituencies is somethironceived to prevent
capture’

‘A well structured GNSO could serve a purpose.. llincd serve a purpose
now’

2. Terms of reference

2.1 Since December 2002 ICANN Bylaws have statatith Supporting
Organizations should be subject to periodic anépedident review if feasible no less
frequently than every three years. The GNSO Couwveasd subject to independent
review in 2004 however this work did not include tBNSO Constituency structure.
The ICANN Board agreed in July 2005 that the fintitreview of the GNSO should
be commissioned, and in February 2006 chose ajtapetitive tender a research
team from the London School of Economics and RalitScience to carry out the
work. Our research has been conducted in a shoaddpef time, during three and a
half months leading up to ICANN’s June 2006 meetmbylarrakech, Morocco.

© LSE Public Policy Group 11 Strictly confidential



2.2 The Review addresses two core questions seixplititly in the ICANN Bylaws
(Article IV, Section 4). These questions are:
- Whether the supporting organization [in this cage@NSO] has a
continuing purpose in the ICANN structuesd

If so, whether any change in structure and operatiodssgable to
improve its effectiveness.
The first question invites a radical approach tokimg about the role of the GNSO,
its policy development, and how other structure$ways of working might improve
the quality of policy outputs. We have receivedidenrange of views about the
current and future purpose of the GNSO, from in@etal ‘tinkering’ change to full-
blown dismantling, and we have attempted to cortkeyfull range of opinion in our
report. The second question is more concernedthimiking constructively about
ways in which the GNSO process is failing or faligr and ways in which it could be
usefully reengineered to reflect the core valuestalte, and shifting trends and issues
in technology, civil society, and commercial maskéh some ways, therefore, the
first of these two questions is set to default *yas the option for starting the second
question ‘if no,’ forces the respondent to consaéuture without a GNSO. For those
who had little or no awareness of the GNSO fromstiaet, a future without the
GNSO is much the same as a future with it. Forehodividuals who have invested
hundreds of hours of their own time (or their origation’s time) into policy
development work over the last 6 or so years,apgoach may be differer@ur
approach from the outset has been to try to retaiopen mind around these core
guestions, collect as many views from as wide geaf stakeholders as possible, and
then put forward some practicable options for cleathgt would address both

questions.

2.3 The Terms of Reference for this study can &eett back to initial discussions in
July 2005, the ‘Luxembourg Resolution’ (it is commior ICANN policy documents
and decisions to be known exclusively by locatiodate). They have been
developed between the Board, ICANN staff, and th(SG Council. The ‘Vancouver
Resolution’ in December 2005 subsequently approved erms of Reference. There

are four areas:
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[a] Representation through the Constituency sysfems aspects deals with
the extent to which the GNSO as a whole and itgsirent Constituencies
reflect and represent adequately global interesgls/gews in the area of
gTLDs. At an individual Constituency level, the kgyestions are whether
Constituencies are doing a good job representieig thembers’ interests,
whether their membership base could be broadenddepened (or modified
in some other way). At the level of the whole Gdoency system, the key
question is whether this system is functioning efiely or whether changes
could be made to make the system more inclusivi adjust to new policy
issues. At the level of the GNSO as a whole, we atiiress the question of
how systems of representation from the Constite=n¢o the Council, to the

Board are working coherently together.

[b] Transparency and openness across the GNBs aspect deals with the
extent to which policy development at Constituelesiel, and interests
expressed during policy development by elected neeslare open for
scrutiny. It has been one of the enduring findiofjgis research that there is
close relationship between the views people giveamd their particular set of
interests and affiliations within the ICANN commtyiAdvocates of a
particular position will invariably (although nolixays) hold relatively fixed
views about opposing positions. And we have founad it is frequently
(although again not always) possible to predi@duaance broad lines of
argument used by interviewees with only limited wiexige of their
affiliations from the outset. We examine the precaéisd communication that

help to ensure openness, visibility, and orgaroreti vitality.

[c] How effective is the GNSO at developing popogitions?This aspect of
the research examines the extent to which theypdkeelopment function
operates effectively, embodied in particular thédydevelopment Process
(PDP). It examines the working arrangements ofGNSO and its Council in
terms of how effectively constituency statemenéspart together and
submitted, and how policy development work is earout within the Council
on Councillors’ time. We look also at the scopgolicy work of the Council,

and whether it gets involved in policy issues trat not within scope. We
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examine the extent to which there is coherenceasdive cooperation
between staff and the Council. Also we examine hatvextent the GNSO is
able to incorporate external expertise and diverdiviews from
organizations from business, technical, and nonrgernial sectors. Finally,
we examine the quality of consensus positions geéeehby the GNSO and
passed to the Board, and the extent to which vatystems and other

mechanisms can impact on voting behaviour and yolitput.

[d] Implementation and complianc&he fourth key area addresses issues
around implementation of gTLD policies, compliandgéh policies
particularly by registration organizations, relasbips between policy
development and ICANN contract compliance and esiment, and
perceptions around whether the GNSO and its Coesitiies play by a set of
rules which are clear and understood. The studgtis review of quality of
compliance across registration organizations, amdevnot attempt to draw
conclusions about substantive levels of compliandke industry. We do
however focus on the working relationships relevarthe GNSO that
underpin compliance work, views on implementatiod eneasurement of
GNSO policies adopted by the Board, and generals/end perceptions on

who is playing by the rules and who is not.

3. Context of the Review

3.1 We review briefly below some key event and sieai milestones in the
development of ICANN, and how these relate broaalithe GNSO. Wider issues
relating to ICANN are of course strictly out of teeope of this Review, and we have
tried to make that clear to all our intervieweesyvdrtheless, as one former senior
ICANN staff member suggested to us as he wishddakswith the study, ‘it is both a
low level and high level challenge’. Questions &ltbe role and legitimacy of the
GNSO appear to be necessarily wrapped in widertipmssabout the legitimacy of
ICANN as a whole. A good proportion of ICANN Bodithe is spent interpreting
and acting upon policy recommendations that havenated from the GNSO. As a
corollary to this, questions about the legitimaEy@ANN necessarily colour any
thinking about questions on legitimacy and operatibthe GNSO. Figure 3 sets out
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some of these milestones with organizational chewdggicted in blue and decisions

or resolutions in red.

Figure 3: A summary of key organizational changesrad policy decisions relating
to Generic Top Level Domains grganization change is indicated in blug
decisions in red

ICANN events and decisions GNSO events and decisions

1998 Jun US Government White Paper
Sept ICANN established under CA state law
Oct UDRP policy approved by ICANN .
1999  Nov First ICANN bylaws Nov: DNSO established

May Early formation of the GAC

2000 Jan Separation of registry / registrar functions
Jul Board agree to new generic TLDs
Oct At Large online elections to the Board

Nov 7 new Top Level Domains selected .
2001 P Feb DNSO Names Council approves accuracy and bulk

access PDP Task Force
Sept IDN Committee established
2002 Mar Evolution and Reform (EVR) committee
Oct ALAC and At Large structure agreed

Dec New bylaws from EVR Process Dec GNSO established

2003 Jan Nominating Committee established Mar WHOIS ‘data reminder’, ‘marketing restriction’ and
Jun ccNSO established in ICANN bylaws ‘restored names accuracy’ policies adopted by Board
Oct ‘Sitefinder’ incident Apr Inter-registrar transfer policy adopted by Board

2004 Dec WSIS Fphase Geneva Oct Expired domain deletion policy adopted by Board

Mar New sTLD applications received
Jul GAC revises its operating principles
Nov President’'s advisory committee on IDNs

2005
Jun New PDP task force on purpose of WHOIS
Nov WSIS 2dphase Tunis Dec Final report on ‘new registry services’ PDP
2006  jan Revised dot.com settlement New PDP on allocation of new generic TLDs
May dot.xxx application rejected Feb New PDP on contractual conditions for registry gss

NOTES and ABBREVIATIONS : The table above is obviously not an exhauststedi key dates and events. We have tried to
outline some important ones, which give an ovenaéwevelopment both in organizational and decismaking terms.
Abbreviations used are as follows: CA — Califor@AC — Government Advisory Committee: TLD — Top keéfdbomain: IDN

— Internationalised Domain Name: ALAC — At Largevigbry Committee: EVR — Evolution and Reform PreacesNSO —
Country Code Names Supporting Organization: sTLSpensored Top Level Domain: PDP — Policy Developreacess:
DNSO — Domain Name Supporting Organization: UDRBhiform Domain Name Dispute Resolution Policy; WHEGH the
name of the database holding contact details ofaitomame holders: WSIS — World Summit on the Infation Society (UN

and ITU conference)

3.2 It is worthwhile rewinding slightly to sketcliiosome of main stakeholders
involved in the creation of ICANN in the secondflalthe 1990s. A helpful point for
departure is the decision in April 1995 by the Nia#il Science Foundation to
decommission its backbone network NSFNET with ante shifting the future
development of the Internet into the private seddSFNET network had originally

gone online in 1986, and by the beginning of th@0kShad become the first national
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high-speed Internet network. In 1995 further pization took place with the award
of contracts for three network access points batveeenmercial networks (in 1993
NSF had awarded a 5-year agreement for registrafiann-military domain names
to Network Solutions Inc.). Some of our more exgeced interviewees suggested
that the institutional structures that had frantesldevelopment of networking
technology to this point had involved complicatéaios of collaborations and
informal but effective working relationships. Theatsion therefore to privatize the
backbone of the Internet at a time of rapid grolethto a period of uncertainty and
consequent manoeuvring of interests. One intereameolved at the time told us
‘the authority chain was complicated...too complidati® be thrown out on to the

sidewalk’.

3.3 The period between 1995 and 1998 framed theepsoof finding some
organizational response to the effective withdras¥ahe NSF and the looming
growth of the Internet. Major computing and teleocoumications corporations such as
AT&T, MCI, IBM, and Microsoft were all pinning thefutures to Internet and
networking markets. The prospect of fragmentatibthe Internet or a struggle
between competing commercial interests to runais 'o dangerous to contemplate.
As more and more commercial traffic flowed acrdss Internet, major corporations
prioritized the future stability of critical infraisicture. The entertainment content
business, organizations such as Disney and theoN&ticture Association saw great
importance in keeping the Internet intact, for oeasof being more easily able to
control the use (and abuse) of content. Along Witheducational and research
community, other service providers such as the Ceroial Internet Exchanges, and
the US Administration, diverse groups developedrgirinterest in some kind of

coordinating authority to ensure that the Intedhdtnot break up on them.

3.4 By the mid 1990s major intellectual propertgasations such as INTA were
focusing on putting in place safeguards to enduakthe growth of the Internet would
not pose a threat to trademark and copyright isterén copyright issues, the

priority was to establish some kind of universal anordinated mechanism to disable
any web presence that might infringe on the intsrekorganizations’ intellectual
property. Similarly, on trademark issues, there waged for a policy and a course of

action for dealing with misuse of domain nameshsag spurious registration of
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domain names invoking or simply reproducing essdigld trademarks. Towards the
end of the decade, momentum along these linesasedg and it is here that the
World Intellectual Property Organization (WIPO) koan the role of the central
coordinating body for developing and finalisingipglon the Uniform Domain Name
Dispute Resolution (UDRP).

3.5 The UDRP provided a standardised and indeperdgudication mechanism for
owners of registered trademarks to challenge amyragistration that impinged upon
this intellectual property. This policy largely pieged the formation of ICANN,
however many of our interviewees either wholeheliyter begrudgingly
acknowledged that it has been and still is a go@angle of a successful policy
development. Others have characterised the prasessnove by the large intellectual
property lobby to develop a watertight means otgmting big business. One
interviewee put it, ‘UDRP is inconsistent with eyérademark law in the world’. As
Figure 3 shows, the approval of the UDRP was orthegarliest actions of the
ICANN Board.

3.6 The registration industry, characterised tadaie generic space by Registries
and Registrars, was largely unformed during the 1890s. Indeed Network
Solutions, Inc. (NSI) had retained and held a lgrgenproblematic monopoly
position’ since 1993 according to most of our mexperienced commentators. In
September 1995 the NSF authorised NSI to begirgoigtS$100 for registrations
of second level domains under dot.com, dot.net,catarg. By 1998 this price had
decreased to US$35 per registration largely thramgbndments to so-called
‘intellectual infrastructure’ contributions, andwmained so until the formation of
ICANN. Network Solutions was also affected by tlo@wergence and organization of
intellectual property interests during the middtiér years of the 1990s, and adjusted
its policies accordingly, for example by reservitinge right to withdraw a domain
name upon receipt of an order from a US court dlegnuch an infringement’. By
the late 1990s however there was a general difeszdien across the registration

community with the absence of competition in donreame registration.

3.7 So, in these broad groupings of interest,

- US-based computing industry;
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- major entertainment and content providers;

- organised intellectual property interests;

- early registration stakeholders;

- educational and research establishments;

- US Government administration;
one has the vital ingredients for not only the agitaforces behind the formation of
ICANN. Large commercial organizations, particulatyg computing industry and
content providers, could ensure that the DNS woerhdain stable and secure.
Intellectual property interests had establishedtafinstitutions and mechanisms that
would ensure the sanctity and integrity of estdlglidstrademarks and copyrights.
Since the early 1990s the US Congress had beensingpresearch into networking
technologies (with various Acts sponsored by Al&pand when the e-commerce
agenda picked up pace in the second half of thadd#ge¢he Clinton Administration
and senior advisors such as Ira Magaziner wergraltéo the work of creating an
organization which would bring technical and opieral stability, and root the
administration of the DNS somewhere close to, loatwithin, the Federal
governmentAs one commentator put it ‘the Democrats felt thaty would get mud

on their face from Republicans if they screwedhelhternet’

3.8 In June 1998 the US National TelecommunicaténsInformation
Administration issued a White Paper setting ouetaited plan for managing Internet
names and addresses (see Figure 3). In partitulecussed plans to ‘privatise the
management of Internet names and addresses inreentaat allows for the
development of robust competition and facilitatkedbgl participation in Internet
management’. It drew together the wide array adriesgts held by these stakeholders
above. The International Forum for the White P4F@/V/P), the process convened to
develop the White Paper, culminated in mid SepterhiB88 with a draft proposal
published by the IANA and NSI for the creation GANN. This was amended via
working groups, and finalised at the end of Sep&mi998. The first ICANN Bylaws
were agreed with NTIA in November 1998. One intewee who had been
intensively involved in this process told us thawas complicated...an issue unlike
anything else I had ever dealt with’. Another segjgd that ‘it was a marvellously

exciting time...all about factions and how factiomsiicl get hold of power’.
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Quote Box 2: On the emergence of the DNSO
‘There was mad fighting about what should be tinege..real vitriol’
‘The Board said to the Chair of the DNSO...pleaselkesthis by 6pm’

‘When you look at the way the DNSO was createds da@irprise you
that it did not work out perfectly?’

3.9 The Domain Name Supporting Organization (DN&@3 set up in November
1998 as the body responsible for recommending igslicn the DNS to the ICANN
Board. It is no coincidence that stakeholders imedlin creating ICANN had a large
influence on how the original Domain Name Suppgrfdrganization was structured.
The reference to Constituencies being ‘self-orgadiisn the Bylaws reflects a
number of descriptions that we have had from mgpegenced interviewees who
were involved in the formation of the Constituesggtem in the early days of the
DNSO. One interviewee involved in setting up thigioal Constituency system
suggested to us that:

There was a six-month deadline to form the suppgmirganizations

[...] The 50 people or so who showed up in Singapofd99 |...]

were put in a big room together and told to seffamize [...] what

fell out of that was the six Constituencies we htday.
Some people also present suggested that thiocsdlftorganise meant that the
loudest and most aggressive voices tended to deenmmaceedings and have a
determining influence over the organizational stites that surfaced. One
interviewee present at the formation of DNSO Caunsticies suggested that these key
groups were essentially asked by ICANN manageneesglf-organise and ‘come
back when they had sorted themselves out’. Fudiseussion with other
interviewees confirms this perspective, to the mixtieat the outcome of this exercise
in self-organization was largely determined by le nf thumb that ‘whoever could
shout the loudest got a constituency’. One comntentharacterised the situation by
saying that ‘if an Eskimo community had been agitatoudly enough...we probably

would have given them seats'.
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3.10 Some organizations such as the Council foofigan Top-Level Domain
Registries (CENTR) at the time supported plansstatdish more than the seven
Constituencies (six listed above plus the origomintry code Constituency). Other
interviewees with experience of this process haggasted that a much more diverse
and fluid arrangement for interest groups couldehiaeen set up. As one pointed out,

At an early meeting in Paris, a cross section efl@ANN
participants suggested that any subsidiary strastwithin the
DNSO should be established as fluid alliances [ha} anyone

be allowed tgoin (or leave) any given constituency just as they
join or leave a political party [...] Shortly aftdre Singapore
meeting, ICANN rejected this advice and imposedarificially
compartmentalized structure’.

3.11 The former Names Council displayed charadieffisatures of the current
GNSO Council, in that elected members represermeeinsConstituencies, and had
responsibility for developing consensus policy frthra bottom upwards for all
domain names issues. The seventh Constituencyfdhengas made up of elected
members representing the interests of country dads. It is perhaps strange in
retrospect to view the vast diversity of natiomakrests wrapped up in country codes
as merely one Constituency with equal standingsacsox other Constituencies
representing the interest of business, intellegiugperty and so on. As one
interviewee put it, the DNSO at the time tendedeftect a ‘peculiar US computing
industry perspective’ on the world, and the countigles were seen largely as a ‘sub

topic under the Names Council...and far from maim@strevork’.

3.12 In January 2000 ICANN introduced the sepamadiothe ‘wholesale’ registry
function from the ‘retail’ registrar function, effevely splitting the registration

activity in half and creating a market for regisstaRegistrars were required to pay the
gTLD Registry US$6 for each annual increment oirgtiel domain name registration
and a further US$6 for each re-registration. Reayistwere free to offer registration
services to Internet Services Providers and dicebiternet users, and to set their
price accordingly. This structural separation hasmrise to an intensive and

lucrative market for registrars, and as a resaktICANN in the de facto role of
market regulator (even if not de jure). In Marct®@0/erisign entered the picture by
purchasing NSI for US$21 billion, and functionedaasombined registry and registrar

(Verisign later sold its registrar business NetwSdtutions for US$100 million.)
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3.13 One interesting attempt to find a way to imeahdividual Internet users
worldwide in the ICANN process were the electiohsacalled ‘At Large’ members
to the ICANN Board in late 2000. This ‘global pgalal experiment’ allowed Internet
users worldwide to register online and elect 5\(juasly nine) Board Directors each
for 2-year terms to represent the interests oftieusing population at large. The
election was organised across five global regi8s&-Pacific, Europe, North
America, Latin America, and Africa. It is relatiyaelvidely accepted that these
elections had serious flaws and were open to métipn by national governmental
interests. World citizens could vote as long ay tied an email and a verifiable home
address. It was found that some countries, notddghan, succeeded in ‘stacking the
vote’ effectively enough to get their own membdexted. In our discussions with
individuals who were around at the time, includiegresentatives who stood as
candidates in those elections, we found varyingisien this period in ICANN'’s
institutional development. Some suggested thatwhss a period of real anticipation
and excitement about what might be possible inseshdesigning new global

democratic structures of decision making. Many egped more pessimistic views.

Quote Box 3: On the Elections for At Large membaeifsthe Board
‘The online elections were a complete farce’
‘It was open to all sorts of problems...and it wakly insane’

‘They were all dilettantes...they made all sorts wtakes...the biggest one
was assuming that users would want to play a part’

‘There were issues about funding and the electordtet these could have
been solved

3.14 This online experiment was abandoned, asagellt Large elections to the
Board. Nevertheless, total votes cast for thesgietes were around 35,000 out of a
potential membership population of 77,000. Manifdaor not, naive and idealistic
or not, there are signs here at least of orgarpaetitipation outside of the context of
the US. As one interviewee suggested, ‘despitendipulation...the Japanese

member of the Board actually turned out to be astanding representative’.
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3.15 An important phase in the development of ICANNSs from late 2001 through
to the late 2003, and is characterised by the Ewoland Reform Process and large-
scale organizational upheaval. This process saweganings of the ICANN
structure as it currently exists, as summarised@boFigure 2. In December 2002
the Generic Names Supporting Organization (GNSQG)faaned through the spliting
of the DNSO into separate country code and gemepitevel domain supporting
organizations. As suggested above, the majoribuoiinterviewees considered this
separation generally a sensible move, in thatdreld space for more focused policy
work in each area and reflected an institutiondt slwvay from the ‘chronically US-
centric perspectives’ that had been central to ilogntlCANN originally. One
interviewee suggested that this was an ‘importaymt sf growing organizational
maturity’. We have had a range of views on the i@ which country code and
generic domain name policies have much in commomeSpeople have said that
separating the two was a mistake, particularljnasetare major issues ahead which
will require close interaction between generic aadntry code stakeholders (such as
Internationalized Domain Names). Probably the cosise however is that country
codes involve different issues, structures, andeanf stakeholders, and that the

‘separation and development’ strategy has beenficeie

3.16 This period also involved rethinking around #tructures in place to encourage
consensus on matters of policy. Policy developmemk to date had not been
formalized in any kind of written process, partanly incorporation of Constituency
views. The written response to the 2005 proposthtesent with Verisign by the

gLTD Registry Constituency summarizes this as fedio

By 2002, it was widely (but not universally) coneddhat
the standard for measuring consensus laid outkin th
Registry Agreements and the Registrar Accreditation
Agreements was unworkable. The standard by which
consensus was measured — the absence of substantial
opposition — was a barrier to policy development.
Accordingly, as part of the evolution and reforrogess,
ICANN amended its bylaws to include the GNSO Policy
Development Process.

3.17 This period of organizational change gavetossgreement on new At Large

structures in October 2002, revisiting earlierratés to providing channels for
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representation for individuals and global civil mbg. This took the form of the At
Large Advisory Committee (ALAC — see Figure 4) @sdRegional Advisory Liaison
Organizations (RALOs). As Figure 4 below suggesis ALAC has spent much of its
time since 2002 setting up new global represergaticuctures, and providing a forum
for individuals and their representative associetito discuss issues relating to
domain name policies and decision-making. In regeats it has also received funds
from ICANN to grow these outreach structures. Tloenating Committee (known
as the Nom Com) was also established during thisghen January 2003, and
currently appoints three voting members of the GNERIncil, an innovation largely
designed to imbue the Council with some independedtlevelling influence that
could be swayed by the arguments of different btegsending on the issues at stake.
One Nominating Committee Council member described trole as that of ‘a judge

balancing arguments’.

Figure 4: Main themes discussed on the At Large Adsory Committee mailing
list, by year

ALAC structure/ procedurg

At Large structure applications
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New generic TLDs

Whois Task Force)
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NOTE: The At Large Advisory Committee (ALAC) is niotthe scope of this Review, however GNSO
related issues are widely discussed and the ALACahdesignated liaison to the GNSO Council.

3.18 The period since the beginning of 2004 has lbbaracterised by increasing
realignment with international interests on glolvéérnet governance issues,

management of legacy generic space issues largehected to dot.com and dot.net
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contracts with Verisign, questions about the rdlEC&ANN and its relationship with
the US government, and the increasing prominenseme complicated technical

and policy issues, most notably Internationalisedn@in Names (IDN).

3.19 The first phase of the UN World Summit on liiternet Society began with a
conference in Geneva in December 2003. A good rhirterviewees have suggested
that the initiation of the WSIS process, and thessguent establishment of the UN
Working Group on Internet Governance (WGIG) hasl®8NN to renew its
emphasis on international cooperation on Interogegance issues. This was
illustrated by the agreement in July 2004 thatGloeernment Advisory Committee
within ICANN should amend its operating principkesd processes to strengthen its
interaction with the ICANN Board and constituenttpaf the ICANN organization,
including the GNSO. The second phase of the WSiame November 2005 with a
conference in Tunis. This marked an agreement legtW@ANN and other

international stakeholders to retain the

Figure 5: Global usage and growth in usage of theaternet, by region (2000 to
2005)

Number of | Percentage of| Percentage of| Average growth
countries world world Internet multiple in
included population | users 2005 (%) Internet usage

2005 2000-05
Sub-Saharan Africa 48 11 1 19 times
Middle East 29 7 3 13 times
TOTAL 208 6.4 billion 1 billion 10 times
South East Asia 25 56 34 8 times
Central Europe 13 6 6 7 times
South and Central America 43 9 7 7 times
NWS Europe 32 7 22 4 times
Oceania 15 1 2 3 times
North America 3 5 23 0.5 times

SOURCE: Data on world population and Internet ufers Miniwatts International website,

September 2005

current arrangements for management of the Domame\System, but in

recognition that other major national governmentgdbly the coalition of Brazil,
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Russia, India, and China) were seeking to incrésse influence over global
administration of the Internet, the new Internev&oance Forum (IGF) was created
under the auspices of the UN. Figure 5 above gavesverview of growth rates in
Internet usage in global regions.

3.20 As ICANN has striven to emphasize its intaoma| outreach and consultation
with bodies such as the GAC and the UN, this pecantlalso be characterised by
ongoing ‘struggles at home’, as one interviewedywout it. The recent agreement
with Verisign, the Registry responsible for runnohgi.com and dot.net amongst
others, for renewal of the dot.com contract hasoubtedly created controversy and
disillusion across the whole ICANN community.. lasvgenerally held across most of
our interviewees that the Verisign deal essent@diye down to the ICANN Board
conceding to Verisign some potentially very luaratcontractual changes, in return
for an agreement to settle, a decent financialgfgyand considerable sums saved on
legal fees for ICANN. Again most of our intervieeg including some Board
members, were either critical or very critical bétBoard’s handling of this issue in
terms of the way it communicated with the GNSOtipalarly as the GNSO Council
had advised against settlement with Verisign dttihee.

Quote Box 4: On the dot.com settlement
‘Sometimes we have to take our lumps’
‘The process is hard to live with, rather than thexision’

‘The Board said to the GNSO...you'll eat it and yblike it...and that hurt
the functionality of the GNSO and sapped its stifgng

3.21 In May 2006 there has been another exammeBafard decision, the rejection of
the bid by the ICM Registry for a dot.xxx generanthin, which has caused some
unease across the community about the relatiomgh@ANN and the US
Government. A range of interviewees have expressadern to us about the lack of
clarity in the decision-making process for thistjgaitar application, and more
recently we have seen members of the Board pultgjisdstion the basis of this
decision. One interviewee suggested to us thaBh€ had been used to legitimate a

decision that had effectively been determined bgruention from the US
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Government. [It is important to note that thishe view of the interviewee, and not
necessarily a view held by the authors of this rep@n a wider transparency point,
the transcript of the Board meeting in which thisevwas taken is publicly available,
and Board members were invited to make a publitestant about their voting

decisions.

3.22 It is perhaps a combination of this realigntregiCANN towards the
international Internet governance community, managé of ongoing legacy issues
with strong incumbents such as Verisign, and a teéorge an independent and
constructive relationship with national governmethtst has led to some degree of
uncertainty about what the mission of ICANN sholoédand how it should be set up
in organizational and strategic terms to deal withh a mission. Some of our
interviewees have suggested to us that ICANN’s shisuld actually be a very narrow
‘technical standards’ one, which involves technicaihagement of the DNS to ensure
security and stability of the Internet. Such a posiis encapsulated by the first of
ICANN's stated mission points in its Bylaws, ‘pregag and enhancing the
operational stability, reliability, security, antbbal interoperability of the Internet’.
There is a tendency for some stakeholders, paatiguthose from the registration
industry, to hold on to this first mission as foatidn for arguments that ICANN is
extending too far out of its putative ‘narrow’ rénAs gTLD Registries have argued
in a recent statement about the Verisign settlement

The general policy making authority granted to NDto
preserve the stability and security of the DNS #@nadlegacy
policy authority [...] created a ‘picket fence’ araufCANN
authority [...] ICANN could establish policy and/oe$t
practices affecting issues outside the picket febaecould not
mandate registry or registrar compliance with spelicies.

3.23 There is a potential disconnect between thigow interpretation of its role, and
other more widely applicable aspects of its statéssion such as ‘promoting and
sustaining a competitive environment’, ‘employirgea and transparent policy
development mechanisms’, and ‘remaining accountatlee Internet community’. A
recurring view amongst some senior and experieimtedviewees is that ICANN
struggles to figure out what it is and what itsershould be.
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Quote Box 5: On ICANN’s scope

[ICANN] is not a regulator...neither is it an inter@nal policy making body
like the UN...it has a flimsy legal status... and lieeon the registration
industry for ninety percent of its revenue. Woikt thne out.

ICANN has no budget and no power...and it is
pretending to be somebody

We don’t believe the organization is going in the
right direction...a mini ITU was never the deal

‘You can't just say that ICANN only does technibahgs.
These things affect national sovereignty and tht s
Independent countries’

‘There is nothing about the root file which requiren ICANN’

3.24 As reiterated above, these issues are staatlpf scope for our study. However
it is important that historical context and preiwajlviews, either of unease or
sometimes anger, are taken into account when cenrsigdthe current position and
performance of the GNSO. Although practically alt data collection approaches
have steadfastly stuck to the GNSO, it has ofteamliee case that people’s views on
the GNSO have been influenced by more explicit giew ICANN as a whole. Some
interviewees have equated GNSO with ICANN on tleigds that the GNSO de
factothe major constituent part of ICANN. Others hawnewn relatively little about
the GNSO despite being active participants in @&NN process in other areas. One
or two relatively senior officials from ICANN adwsy committees have simply
implied in response to an interview request thadisaussion about the GNSO would

have to be a very short discussion indeed.

Quote Box 6: On ICANN people and doing this Review
‘You have to be careful who you listen to’

“You have to build a more complete picture...
For 5 or 6 years [ICANN] was the centre of my **ig universe

‘I'm not sure what the psychological term is...busia
problem when people get too close to things tacksely’
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3.25 The GNSO Review has been a complicated rdsebhetlenge. The world of
ICANN and the GNSO is populated with strong viepersonalities, and some
interviewees have suggested or implied, ‘prevaifmghs’. There is an inevitable
paradox at stake in that in order to be able tpudtice to a review of the GNSO, it is
necessary to enter its domain, read the mailing, liget to know the faces, understand
its background, and how it ticks. Even one GNSQ@eitold us that ‘no one
understands the GNSO. I'm trying to understandyiself’. The deeper one goes
however, the more inclined one becomes to buyangaments that ICANN (and by
association the GNSO) is a necessailygenerisand unclassifiable body which has
an inherent justification to resist outsiders ia thrm of ‘consultants’ prescribing a
usual suspects list of generically applicable raesetbr change. One Board member

suggested to us in interview that

Once you learn about this thing, it becomes vesgifating,

like a little Petri dish [...] Your report needs tdasv

awareness of ICANN. You need to make yourself |tk

insiders otherwise it will be dismissed.
It has not been our intention to ‘look like” anytbiin particular. In the short
space of time allowed for this research we haesl ttd get as many different
views as possible, to familiarise ourselves as nascpossible with the
personalities, the context, the dynamics, and Bylaad rules of engagement of
ICANN. One former senior ICANN person suggested tha ‘GNSO would be
paranoid that ICANN staff had commissioned thiseevirom the LSE to have
them recommend closing down the GNSO’. We notesldbmment down in the
same way that we have noted every other one dfuhdreds of comments that

people have given us.

4. The GNSO

4.1 The primary role of the GNSO is to develop wbmmend to the ICANN Board
substantive policies relating to generic top-led@nains (Article 10, ICANN

Bylaws). We go into detail on the Policy DevelopinBrocess (known as the PDP)
below, however at this point it is worth sketchowg some of the main areas that have
been subject to detailed policy work since 2002Hiog at the formal policy
development work of the GNSO since December 2062 Fsgure 6 below), there are

four main strands as follows:
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[a] Transfers and deletions of domain naméwo early pieces of policy work
culminating in early 2003 related to the actionsegfistrars and handling of
registered domain names. The ‘inter-registrar fearolicy’ developed
standardised procedures covering the way in whiggestered domain name
may be transferred from one registrar to anothieis policy, implemented in
late 2004, divided up administrative obligations'gaining’ and ‘losing’
registrars, to reduce duplication of workload aadiful consequences to the
registrant. The policy on ‘expired domain name tiehs’ also had a similar
objective to reduce the nefarious consequencegfistrants who find that
the registration period on their domain names kaged without their
knowledge, and that without their knowledge, thendm name has been
dumped back on the market and purchased by otgistnants. This policy
work set some ground rules for notification of tegistrant and a redemption

grace period.

[b] Procedures and policies relating to the WHOI&abase Since 2001 the
DNSO and the GNSO have carried out a range of yoliented work
relating to the WHOIS database, and access praslég this information held
within. We go into more detail on WHOIS policy wadicectly below, as this
has absorbed a large majority of the GNSO workkiade 2002.

[c] Obligations under new (and more recently, exigj gTLDRegistry
contracts In 2004 the GNSO initiated policy work on proceskito
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Figure 6: Summary of policy development work carri@l out by the GNSO since

2002
PDP TF or final Adopted by
launched report the Board
Inter-registrar transfer policy : procedures for transferring a Feb 2003 Apr 2003

domain name from one registrar to another

Expired Domain Deletion Policy: procedures for registrars on Sept 2002 June 2003 Sept 2004
deletion of domain names for which registrationigethas expired

Policy)

WHOIS Review (became Bulk Access, Accuracy, Data Remindef Feb 2001 Nov 2002 Mar 2003

WHOIS 1 : Procedure for restricting access to WHOIS dawlfas | Dec 2003
marketing purposes

WHOIS 2 : Policy on which data should be held in the WHOIS Oct 2003
database

WHOIS 3 : Procedures for improving the accuracy of datal frel | Oct 2003
the WHOIS database

New registry services procedures for reviewing the impact of new Nov 2003 June 2005
domain names services introduced by GTLD registries

Combined WHOIS : Improving notification and consent for the useDec 2004 Apr 2005
of contact data in the WHOIS database

Combined WHOIS : Policy for handling conflicts between Dec 2004 Sept 2005
registry/registrar legal obligations under privdays and contractua
obligations to ICANN

Purpose of WHOIS and WHOIS contacts establishing the June 2005 Mar 2006
purpose of the WHOIS database, and contact infoom#tat will
held within

Introduction of new GTLDs : procedures for establishing the Dec 2005
number, type, and allocation process for new GTLDs

Amendments to contractual conditions for existing GLD Feb 2006
Registries

ensure that gTLD Registries notify ICANN of any nservices or changes to
service delivery that are introduced. The finalorepvas published in June
2005, setting out consensus policy on the stepsstituld be followed by
GTLD Registries and ICANN staff for reviewing angreeing to specific
changes to existing services or introduction of isevwices. More recently, in
February 2006, a much larger and potentially morgroversial piece of
policy development work has begun on possible imgmeents that could be

made to existing gTLD Registry contractual conaitio

[d] New generic TLDsIn December 2005 the GNSO initiated new policy
development on procedures governing the introdoaifamew generic TLDs.
ICANN selected seven new generic TLDs in Novemlfr12(a mix of
sponsored and unsponsored), and then issued arfuetiuest for applications
for sponsored TLDs in March 2004. This new PDP sakéroad look at what
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types of generic TLD are most desirable, how mdropkl be introduced and
during what time span, and by which allocation naeiém TLDs should be
introduced. This is currently one of major piecépaicy development under
way in the GNSO. Related to new gTLDs, but notejuitder way as formal
policy development work, is the issue of Internadilized Domain Names
(IDNs). The first ICANN committee was formed backSeptember 2001 to
discuss all issues relating to the introductiotDifls. The ICANN President’s
Advisory Committee announced at the start of 20@6 KCANN would be
running a test-bed for the first IDN prototype fanNow the GNSO Council
is currently in the process of setting up an infalrmorking group to consider

key policy issues that will arise from this work ENs.

Quote Box 7: On GNSO policy work
‘We have done a lot of proactive policy developimen
‘People are generally happy with the status quo’

‘It is hard to make policy when interested partae so involved...
There isn’t another industry where the incumbeptdise pace and the
agenda’

‘The Council does not have much output’

4.2 Thinking about these policy development issugbned above, it is worth
reviewing how the GNSO Council time is accounted As an indicative picture,
Figure 7 below gives a rough indication of the g/péissues that have taken up the
GNSO Council time since June 2003. This Figure ist&1®f some basic content
analysis of around 1,500 Council mailing list pog8, presented year on year.
Admittedly this is not a completely comprehensigeaunt as it may be that not all
topics are discussed on the public mailing listyéeer given that postings average
around 2 per day over three years, we think thatatfairly comprehensive picture.
Three of the four main policy issues outlined abWelOIS, new registry services,
and new generic TLDs, account for around one thir@ouncil discussion. Figure 7
does not include data from 2006, however this wéargely have been taken up by

discussion over new generic TLDs, the new policyetlgpment work on amendments
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to existing gTLD Registry contracts, and other ésssuch as election of a new GNSO

representative to the Board.

4.3 Figure 7 indicates discussion on some otheortapt themes already referenced
in this report. Around 7 per cent of discussiongeii@cused on one of a range of
issues relating to Verisign, either the decisioretssign dot.net, the legal settlement
over the contract for dot.com, or the incident @pt@mber 2003 when Verisign
introduced a new service to redirect Internet usaking unresolved requests in the
dot.com and dot.net domains to a dedicated (andjehhle) directory and search
service (known as ‘Sitefinder’). Just under onthfdf all mailing list discussion has
focused on a range of issues relating to ICANN-vgttategy or operations (including
discussion about the ICANN Strategic Plan and anoudgets), GNSO Review
work, the GNSO operational plan, and the policyad@wment process in general. It
is surprising that almost 10 per cent of all mgliist postings since June 2003 have
related to either the current GNSO Review or tlevious review of the GNSO
Council in 2004. On the strength of this data,oud be hard to say that there were
low levels of awareness across the GNSO aboututterd work. There have been

almost as many postings about WHOIS as there hese @bout review work.

Figure 7: Main themes discussed on the GNSO Counctlailing list, by year
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4.4 Perhaps the most enduring aspect of the GNE8&y mlmvelopment work has been
on issues relating to the WHOIS information serviagure 8 sets out a basic
overview of WHOIS work. This predates the estalhsht of the GNSO and can be
traced back to February 2001 with the formatiotheffirst WHOIS Task Force
convened to conduct a general review of the serVike final report from this Task
Force was completed in November 2002 with generigeaiines on accuracy of
registrant data and restrictions on access for imalkketing purposes. These
recommendations were adopted by the Board in M20€I3. Around this time certain
members of the original Task Force raised issuasaroing privacy of registrant
contact data, and presented an impromptu repdinet@€ouncil as a whole requesting
the need for an ICANN staff report on privacy issaed the WHOIS service. A
steering group was set up in May 2003, led by therCil Chair and consisting
almost solely of Council members and key Constityeofficials, to oversee progress
on this work. It was subsequently decided thahdiaeugh the original Task Force
had considered issues relating to restriction oéas to WHOIS for marketing
purposes, the definition of ‘marketing purposesi hat been defined tightly enough,
and hence the need for further policy developmarthese issues. Therefore in
December 2003 the Council voted to initiate three strands of policy development
relating to three separate aspects of WHOIS asuten Figure 8:

[1] Restricting access of WHOIS for marketing pases;

[2] Defining which data elements should be colldatethe WHOIS

databaseand

[3] How to improve the accuracy of WHOIS datahe database.

It was decided in July 2004 that elements of [1] i} above were inter-related to

such an extent that the two Task Forces shoulebbbined as one, and a year later to
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Figure 8: An overview of WHOIS Task Force activitysince February 2001

WHOIS TF 1 WHOIS
GNSO policy __, | Restricting access [ TF 1 and 2
adopted by to WHOIS for combined
ICANN Board on | | marketing purposes Jul 2004
Accuracy and Dec 2003
Bulk Access WHOIS
Mar 2003 WHOIS TF 2 TF3
DNSO Task Force Which data should combined
commissioned to —> be Included —>| withland2
review WHOIS WHOIS TF presents in WHOIS? Jan 2005
Feb 2001 report on privacy Dec 2003
to the GNSO
May 2003 WHOIS TF
— WHOIS TF 3 Purpose of
: ICANN staff report Improving the WHOIS and
ET T »> Published on S accuracy of S contacts
WHOIS and privacy collected data Jun 2005
May 2003 Dec 2003
Privacy Steering Group set up
— Consisting of 18 Constituency
Representatives
May 2003

complete the circle, ivas decided that all three Task Forces should bédtwed in
one overarching WHOIS Task Force. In June 200%ldugsion was made to initiate
policy development on the purpose of WHOIS dataspetific contact information
collected.

4.5 We have had a range of opinions from our im¢@rges on exactly how much
WHOIS has achieved in terms of useful substantoleyprecommendations that are
up-to-speed with wider views and positions helgnwacy and data protection
communities worldwide. Some people have suggested that WHOIS represents
an ‘unravelling process’, in the sense that whatetl with a relatively
straightforward review of the WHOIS information @ee has surfaced a wide range
of complicated and controversial public policy isSuAs one policy thread is pulled,
unravelling leads to more threads coming loose,eaahtually one finds oneself
having to start from basics once again. One fraewrom a former Board member
was as follows:

The GNSO has basically spent most of its time om tfwngs.
One is the WHOIS for which there is no clear soloti
Because worldwide law enforcement has made it obegr
that it doesn’t care what ICANN does, it's goingctuntrol that
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outcome [...] so many people view that fumbling ambwn

WHOIS as irrelevant [...]
A more optimistic line from other people has bdeat WHOIS represents a process
of ‘policy learning’ that has laid the groundwoik some important issues to be
addressed in the coming years. Others meanwhile sixygested that WHOIS is the
policy product of intractable groups of interest€anstituency level with incentives
to delay any resolution or minimise the administeatosts of compliance for

business.

Figure 9: Estimated hours and notional costs of pay work on WHOIS since the
first Task Force was established in 2001

TF TF and Total Conservative
members Council hours notional cost
members (US$000s)

DNSO.TasI_< Force on WHOI§ and 11 8 14,600 2 600
Council policy recommendations
Privacy Steering Group 7 11 3,500 630
TF 1, 2,and 3 19 10 11,100 2,000
Combined WHOIS TF Purpose and 14 10 9,200 1,700
contact data
TOTAL 51 39 38,400 6,930

Explanatory Note: We estimated total hours spent by Task Force neesrdnd Councillors from data
supplied by the GNSO Secretariat. Task Force mesrgg@nt on average 8 hours per week.
Councillors who are members of Task Forces speraverage around 12 hours per week on all GNSO
related work. We therefore estimate 8 hours pekv@ethese Councillors on the assumption that they
are involved in other GNSO Council related activithese are conservative estimates for weekly
averages, and some Councillors and Task Forced mighspend more time. We calculated total
hours, and then estimated notional costs using 8&$&r hour (again a conservative estimate for
professional consultants).

4.6 Regardless of particular perspectives on thpaanof WHOIS over the last 5
years, it is worth considering for a moment thecsiseale of personal resources that
have been invested in this policy development wdrk.estimate from figures
provided by the GNSO Secretariat that a Task Forember (who is not a Council
member) will spend on average 8 hours per weekask Force activity. This average

will of course be taken across very active memhbatsless active members.
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Similarly we estimate that Council Task Force meralvéll spend roughly the same.
Figure 9 above provides a crude and probably cuasee estimate at just over
38,000 hours for total time invested in all WHOISiaty since day one. All of this
time is given up voluntarily by members, althougme Constituency members are
subsidised by their employers. Using a basic nationst of US$180 per hour, we
estimate that WHOIS has cost its participants sameegvin the region of US$7

million over 5 years.

4.7 It is worth putting this indicative cost figuné US$7 million over five years into
some kind of overall context. Let us briefly steggrhk to consider how the GNSO can
be contextualized in terms of ICANN revenue andeexjiture. How does this
conservative figure of US$1.4 million per year otional costs (and this is just a

majority proportion of all GNSO policy work) compato the overall situation?

4.8 Figure 10 gives an overview of ICANN revenuesbyrce since 2001. Over this
period total revenue has increased from US$5 milio2001 to just under US$25
million in financial year 2005-06. A rapid increaserevenue is clearly visible. One
answer to this question lies in the growth of riggismarkets, revenue increases in
registrar payments and contributions to ICANN. @tlaetors include large one-off
payments from registries, in 2005-06 for exampleneie gained from the dot.net
agreement with Verisign. Revenue is due to increggeficantly again with proceeds
from the settlement with Verisign on the dot.conmain at the end of 2005. Other
minor sources of revenue for ICANN came from thertoy code community in the
early years after 2000, however ICANN annual finah@ports suggest that
countries were often reluctant to pay contributj@msl sums pencilled to the budget

under country codes have decreased significantly.
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Figure 10: Breakdown of ICANN revenue by source, byear
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ICANN financial year (1 July to 31 June)

NOTES: Registrars revenue includes the following catesgoirom ICANN Adopted or Approved
Budgets: ‘Transaction based registration fee fgistears’, ‘Variable Registrar support’, ‘Registrar
Application fee’, and ‘Annual Registrar Accreditatifee’. Registries revenue includes ‘Fixed Registr
fees (Tiers 1 and 2)", ‘Fixed Registry fees (Tigr New sponsored TLD initial fixed fee’, and

‘dot.net agreement fees for 2005-06’. CcTLD revemmatudes contributions from Tier 1, 2, and 3.
Other category includes the following: ‘Addressisty fees, Contributions, Miscellaneous items’.

Quote Box 8: On the registration industry and ICANMvenue

‘The Registrars wondered whether to send a cheguéo
ICANN but to their broker to buy Verisign shares’

‘There is an underlying controversy about how ICAd#he to be a 50
million dollar organization from the five millionotlar organization’

4.9 Figure 11 shows that total ICANN expenditurkofes a similar trajectory to

that of revenue. We were not able to get detaipaés from ICANN staff on the
proportion of total expenditure that is allocatedite GNSO. We constructed a broad
estimate based on ICANN published accounts. Agawmas suggested to us that a
high proportion of ICANN expenditure is allocat@dnhatters relating to interests
represented in the GNSO not least fighting oftgpe@sive litigation action by

registries and registrars. However this is notsyrihe same as expenditure allocated
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to the GNSO policy development work. We estimasg #xpenditure on staff

working directly to and with the GNSO, plus relatesivel and other costs, has grown
from around 2 per cent of total ICANN expenditute2D03 to around 6 per of total
ICANN expenditure in 2005-06. Six per cent of US$2ilion is roughly US$1.5
million, roughly equivalent to the annual notioeakt of policy work that has gone

into WHOIS over the last five years.

Quote Box 9: On expenditure on GNSO

‘Staff should support the GNSO...but ICANN starvédisyto death’

Figure 11: ICANN expenditure on the GNSO as a peregage of total ICANN
expenditure, by year
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NOTES: GNSO expenditure estimated as folloWwstal minimum staff estimate (2006, 2005, 2004)
4.85, 2.75, 0.7&stimated salary cost per head (2006, 2005, 20(4)8652, 96068, 1023%Balary
cost estimate for GNSO work (2006, 2005, 2008Y5463, 264186, 76796. Trawgpolicy staff to
travel - 10 trips per year $50,000 each (2006, 200B00000, 10000(Premises and overheads
Equal to salary costadvertising and other administrative costs50000 per year for 2006, 2005,
2004.GNSO Review150000Nominating Committee member travelper year 25000.

4.10 ICANN revenue and expenditure issues coinarakindeed collide at times with

broader scope issues raised above. Registratiastiydstakeholders make the
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argument that much of ICANN spending is on areasftdl outside or on the very
peripheries of the ICANN remit (at least the regisbn industry’s interpretation of
this remit). As we have heard in many of our inims with representatives from the
registration industry, registries and registraesratuctant to ‘fund’ (given the fact
that around 90 per cent of total ICANN revenue cofem these stakeholders)
‘unmandated’ expansion of ICANN’s mission. Againisinot within the scope of this
Review to say anything on this subject. However ioteresting point on

prioritization of expenditure emerges from thisisé@tion industry discourse. GTLD
Registries make the point that individual experréguassociated with key projects
such US$270,000 for IDNs seem ‘very low given tlmiportance for the security
and stability of the DNS’. They go on to make tloenp that ‘the amount budgeted for
translation of ICANN’s own website and brochuremigre than the amount shown in

the budget for addressing the entire issue of IDNs’

5. The Constituencies

5.1 A major part of this research has been to agkesquality of representation of the
Constituencies, in particular the coverage theyirgetpresenting the interests of all
organizations of their type worldwide, the effeetiess with which they represent
their members’ interests, and the extent to whiehGonstituency system as a whole
functions adequately. We go into detail on eachdiituency further below, however
it is worth briefly characterizing some of the aasting and enduring opinions across
the six Constituencies before looking at each imamtetail. We designed an online
survey for Constituency members, primarily to foma about how they viewed their
own Constituencies and the work of the GNSO in gan&his survey was widely
advertised, and each Constituency member in th@€illoand any Constituency
officials or staff support were emailed and ashet their members be alerted to this
research and encouraged to fill in a survey. We la¢ésl our team of 10 LSE graduate
students working by telephone and by email to ifie@tonstituency member contacts
and encourage survey completion. There was wigedty across the six
Constituencies in the quality of contact detailsimavailable for reaching

Constituency members. Some Constituencies didupglg contact details on
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grounds of data privacy, and agreed to alert mesnbeependently via internal
channels.

5.2 Given the internal publicity which the Review haslhthe work by our research
team to increase take up, and in some cases waittarowledgements from
Constituency members that they would alert theimipers to the survey, we take the
view that the response rate received over the teoths is a reasonable indication of
the degree of actual participation in the Constityeprocess. Figure 12 below sets
out the number of members each Constituency cuyrelaims, and the response rate
we have received to date. This response data sthavthe registration industry
constituencies have shown good turn out, espeaailye this survey is relatively
detailed and comes with no ‘prize-draw’ incentiee ¢ompletion (or punitive
leverage for non-completion). The Non-commerciattdsConstituency has also
shown a solid response rate at one quarter ofetalmers. Business Constituency
response has been moderately less impressive mligtone fifth of members
responding. Again we might give this response #reht of the doubt given time
pressures and the fact that we could not identdgstituency members other than
Council member representatives responding. At tiein end of the table, Internet

Service Providers show a response rate of onecieuitt.

Figure 12: Response rates to our survey for Constiency members

Constituency Surveys Completion rate
Members completed

Registrars 56 37 Two thirds
GTLD Registries 27 10 Two fifths
Non-commercial users 44 11 One quarter
Business and commercial 39 7 One fifth
Intellectual property 33 6 One fifth
Internet Service Providers 42 3 One fourteenth
TOTAL 241 74 3 out of 10

5.3 With a total survey response of 3 in every Hiners it is just about possible to
draw some conclusions from the wider dataset ows/ecross Constituencies. As the
response rate from the some Constituencies isypostt little can be drawn from the

survey on views from these Constituencies.
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Figure 13: How our survey respondents rated the dege of ‘effective
representation’ and ‘actual influence’, by Constittency (N = 107)

2+ Actual influence

1t Effective representation

5.4 Figure 13 above draws on 107 survey respondesal, including Constituency
responses and data from responses by individuétskwowledge of ICANN and
GNSO processes. It shows survey respondents viewsamvariables, first how
effectively each Constituency represents the isteref its member group, and
second, how much actual influence the Constituéasyover policy development in
the GNSO. The Registrars clearly score most cardigthighly on both variables,
suggesting good degree of representation and hffylence to boot. This may be
explained by the fact that almost half the popatats made up of Registrar
constituency members, but this would also corredpaith other findings in this
report on Registrar participation at Constitueraxel. GTLD Registries and IP
Constituencies tend to score relatively highly othbvariables too, suggesting that
there is a pretty good degree of consistency betwegresentation and influence.
This somewhat contradicts the survey responsealedtefor the IP Constituency
above, suggesting that there is a decent leveattofeaparticipation at IP Constituency
and just possibly a level of apathy on respondingur survey. The Non-commercial
Constituency shows almost perfect consistency liwepresentation and influence,
even if the level of influence is deemed to be Iswaeross all Constituencies. The
Constituencies with the largest negative defiaitterms of perceived lack of
representation in relation to actual influence,theeBusiness Constituency and the

ISP Constituency.
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5.5 These views provided by our survey respondentsfateurse perceptions held,
and may not necessarily reflect the actual qualityepresentation and degree of
influence across the Constituencies. One way diiatiag how comprehensive
Constituencies have been in recent years in colgeind conveying views of their
members is to evaluate the range of written Caresiity statements. These are
available on some Constituency websites, but thewkso usually copied or
summarised in final policy reports. We got our stutdresearchers to find all current
Constituency statements published on Constituerghsites, and where missing, to
search for Constituency statements integratedfiméb reports. We reviewed these
documents to find out what degree of detail waslavia on the extent of
participation across Constituency members. Figdrbelow summarizes our findings
using different coloured ticks to represent difféarendings (see key below the
figure). Our researchers spent almost 24 hourstat searching and documenting
these statements. They are not available centratipe place (surprisingly), and so
we trawled thoroughly, probably more so than mostitiated browsers would be
able to endure in looking for information on Cotgncy positions.

5.6 The BC and IP Constituencies have relativetgitiel and comprehensive written
statements on their positions available on thelsites (respectively,

www.bizconst.organdwww.ipconstituency.org The BC in particular has a wide

range of documents across most of the key issuaioned above (some of which
present views, which are jointly across the IP &R Constituencies). The IP
Constituency also has a comprehensive approaalbicsping its views on its
website. The Non-Commercial Constituency has a gande of documents also,
mainly on issues related to WHOIS. The gTLD RegstConstituency not only has a
pretty good range of written statements availabl@®website, but also contains
information on the number of Constituency membéems Wave contributed to
formulating the position. We could find only twahet examples of specific data
published on contributing members (both shown @),rene very recently in a
document produced by the Registrar Constituencgneendments to conditions of
existing gTLD Registry contracts, and one fromBt@around 4 years ago for a
statement on evaluation of new generic TLDs. Weadbwery little information
available on either one of the Registrar websteshe ISP website, giving specific

information on Constituency positions.
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Figure 14: The availability of written statements fom Constituencies on

particular positions

BC ISP IP GTLD| REG NCU
2002
Redemption Grace Periods for Apr v
Deleted Names
Evaluation of new TLDs Apr v
ICANN Evolution and Reform Sep v
Process
Differentiated expansion of the Dec v
name space
2003
Rewew of Uniform Domain Name | May | v v v v v
Dispute Process (UDRP)
ICANN call for new sTLD Aug v
applications
2004
New registry services PDP Feb v v 4 v v v
WHOIS 1 Apr v v v v v v
WHOIS 2 Apr 4 v v v v
WHOIS 3 Apr v v v v v
Comments on proposed new sTLC May | v
Dot.net reassignment May | v v
2005
WHOIS 12 Conflict resolution v 4 4 v
WHOIS 12 Notification and conser] Jan v 4 v
ICANN Strategic Plan Feb v v 4
Purpose of WHOIS Jul v 4 4 v 4 v
Dot.com settlement Dec v v 4 v v v
Number of Council reps v
2006
New gTLDs PDP Jan | v v v v 4 v
Review of 2005 new sTLD Jan | v
IDNs v
Amend_mgnts to existing contracts Mar | v v v v v v
for registries PDP

Council

v Written statement found on the Constituency websit
v Written statement found as part of an overall repba Task Force of the GNSO

v Written statement found with data on the numbeCarfistituency members voting

5a. Registrar Constituency

5a.1 The Registrar Constituency represents thesvéwl interests of professional

domain registrars that have been accredited by IRAdNact as Registrars for the
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generic domain name space. At the time of writhngre were around 530 such
registrars. This excludes organizations with regidunctions whose primary
relationship with ICANN is as a gTLD Registry. Retgar Constituency member
organizations are required to designate a regste@esentative who has authority
to speak on behalf of, and vote on behalf of, hemiver organization. Members may
also appoint any number of additional represergatto the Constituency (known as
Non-Registered Representatives) who have privilegesbservers. The Constituency
publishes details of its membership and contacildedn its website. It has four
elected one-year officer positions (Chairman, SacyeTreasurer, and Technology
Officer), and appoints three representatives frepagate ICANN geographic regions
to the GNSO Council. GNSO Council representativag only serve 2 consecutive
2-year terms. The Registrar Constituency have adedl website, however
confusingly there are two separate sites (presynaid new and one old) with two

separate URLSs.

5a.2 Figure 15a shows the distribution of accrediegistrars by number of
registrations and global region. There are arolB@ldecredited registrars, however
this is perhaps slightly misleading, as many of¢heamed registrars are essentially
owned and run by the same organizations, and litygaere are around 200 bona
fide organizations existing behind this total adaesd registrar number. The skew
towards North America is also exaggerated by tsofr, however it is certainly the
case that in terms of registrations, North Americampanies dominate registrar
markets in the gTLD space. The total number of gTefistrars increased steadily

year on year from around 80 in 2001 to around h62004.
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Figure 15a: Number of accredited registrars and reigtrations held, by global
region
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5a.3 Looking at the membership of the Registrars@iturency in Figure 15b it
appears to incorporate a relatively nicely balanoedof large and small registrars,
as well as a decent spread of registrars legaifigtered in geographic regions other
than North America. Comparing Figures 15a and 18brioticeable that the
distribution shape has almost reversed, in theesdrag membership tends to be more
common for larger registrars, and relatively fewkthe medium-sized category
registrars figure. One interviewee who is affildite the registrar constituency
offered this summary of the registrar market segmen

There are the big guys...the million plus club...foample, Arcom,
Tucows, Register.com, Schlund and GoDaddy. Th&rasts are
aligned in volume discounts...Then there are theenplhyers, ‘taste
testers’ for example...Then there are the regiond-hesting
companies with 25,000 to 100,000 domain names. ahew good
barometer...the moral centre of the registrar.

Looking at Figures 15a and 15b together, this ‘hoeatre’, the registrars between
25,000 and 100,000 tend to figure relatively welltbe Constituency membership list
at roughly 30 out of 80. One small volume registram the Middle East known as

TAGI Domains is an interesting recent additionite membership list (especially
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since other incorporated parts of this organizaiaaffiliated to the Business and IP
Constituencies).

Figure 15b: Registrar Constituency memberonly
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5a.4 Comparing Figure 15b with 15¢ below the disiion of survey respondents is
not bad either. In total we had 37 registrar respsrout of possible 56, and these
responses achieved good coverage in terms of stzéype of registrar, as well as

global regional spread.

© LSE Public Policy Group 46 Strictly confidential dra



Figure 15c: Registrar Constituency members respondg to our survey
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5a.5 The Registrar Constituency has an expansohevarof its mailing list dating
back to June 2003, with over 6,000 postings in tmd average of between 5 and 6
postings per day. This incidentally is three tirttessize of the GNSO Council
mailing list. As mentioned already, some basig/talj of mails can reveal quite a lot
about the level of intellectual activity in the Gtituency. Figure 16 below presents a
simple tally of total postings per half year oveuB years, total individuals
contributing, and number of postings by the togc@6tributors (as a guide to strength
in depth of the discussion). It is interesting twdl postings per half year has
decreased steadily from around 1,000 to 200 wslgat blip in the second half of
2005 largely due to the general outrage that wiasdeoss the Registrar community
at the dot.com settlement terms between ICANN aedsign. It is also the case that
the proportion of total postings made by the togd®tributors has increased,
suggesting a consolidation of the communicatiombeh central personalities (this
does not necessarily mean these top 10 every dalfare the same individuals). The

number of total contributors however has remairtadle at around 40 or 50 per half
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Figure 16: Number of postings made to the Registra€onstituency mailing list,
by year
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year. Given the membership of the Constituencyijsagain this is a relatively decent
rate of sustained communication (assuming a smafigrtion of contributors may be

other than member organization representatives).

Quote Box 10: On the Registrar Constituency

‘The Registrars are not incumbents...there is lotsoofipetition between
them’

‘Unlike some of the Constituencies, the Registaaesnot frozen in time...they
are a dynamic group’

‘It is hard to make policy when interested partae so involved...There isn't
another industry where the incumbents set the padehe agende

5a.6 It is interesting to look at how Registrar nbens viewed the relative quality of
representation provided by other Constituencige@nGNSO, and their overall
influence. Again it is important to remember thastis perception data, and a
significant few of the Registrar respondents rexgahat they only participated
infrequently in policy development process andenayal had relatively little to do
with the GNSO process once Constituency statenaatdeen formulated.

Nevertheless, the results in Figure 17 below shmwesinteresting, if slightly
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predictable perceptions. The most obvious contvéhtFigure 12 above showing
perceptions from all respondents is that the RegssConstituency is viewed as being
much less representative than it is influentiails Been as the most influential
Constituency in fact. The Business and InternetiSeProvider Constituencies retain
roughly the same scores, showing a representagiigitccompared to influence.
Registrars however see the Intellectual PropertysGency as much less
representative than average overall. These rasiugist be explained by the ongoing
controversy between the registrars and the Inteliédroperty Constituency over the
purpose of WHOIS.

Figure 17: How the Registrar survey respondents ra&d the degree of ‘effective
representation’ and ‘actual influence’, by Constittency (N = 37)

2 Actual influence

1+ Effective representation

5b. GTLD Registry Constituency

5b.1 The Registry Constituency represent the isteraf gTLD Registries who are
currently under contract with ICANN to provide gTLRegistry services. As of the
end of 2005 it had six Registry members represgntinsponsored’ gTLDs, by far
the largest of which is Verisign, the Registry ater for the dot.com and dot.net
domains. Other Registries in this category incltréePublic Interest Registry
(dot.org), NeuLevel, Inc (dot.biz), Affilias (datfio), Registry Pro (dot.pro), and the
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Global Name Registry Ltd (dot.name). Figure 18 bedfives an overview of the
number of registrations under each of the domditiseaend of 2005.

5b.2 The Constituency then has a further sevensRggnembers representing
‘sponsored’ gTLDs, names that can only be applkedy organizations that are
specific to a certain functional or professionaaasuch as educational institutions,
aviation industry stakeholders, mobile phone opesadnd so on. These gTLDs are
managed and indeed sponsored by designated boidesxpertise and advocacy
relations with the specific range of bodies incldideder the domain. For example,
the sponsoring body for the gTLD dot.museum isMluseum Domain Management
Association. This domain can only be applied foniyseums, situated anywhere in
the world. Sponsored gTLDs are limited to speafid finite population of relevant
bodies, and therefore are generally have far feagistrations that unsponsored
domains, which are open to all registrant individwand organizations. Sponsored
domains at the end of 2005 include dot.museum (af&00 registrations), dot.coop
(around 6,500 registration), dot.aero (around 4j@@@strations), dot.jobs, dot.mobi,
dot.travel, and dot.cat (Catalonia). The Regisay bther non-voting members as
observers, such as the ICM Registry responsibléhforecently rejected dot.xxx
application.

Figure 18: The largest generic top-level domains byegistrations and number of
registrars accredited for each
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5b.3 The Registry Constituency has an executiveageament structure consisting of
a Chair, Vice Chair, and a Liaison to the Regist@onstituency. There is a
Secretariat responsible for day-to-day operatisnpport such as processing
membership applications, collecting fees, and miaugaipe Constituency website.
Council members are elected by simple majority vAtevotes other than GNSO
Council elections require majority support by unsgmred members with each
member having one vote (even Verisign), and mgjeupport by sponsored
members again with each members having one votg@rityasupport of all members
must also prevail according to the following systdinthere are N voting members,
the member with the largest number of registratiomder management will be
allocated 10N votes, with next largest 10(N-1) #melnext 10(N-2) and so on.

56.4 The Registry Constituency meets via telecemieg every other week for around
two hours. An agenda is usually prepared 48 haouasivance. The Secretariat
prepares minutes from each teleconference thassuwed via the Constituency
mailing list. Neither minutes nor mailing list sulasions are available publicly so we
were unable to do tally analysis on the level a@ivetg on this list or check attendance
at teleconference meetings. The Constituency phudsipositions statements listing
how many members were consulted and posting statsroentributing to the overall
position. For all voting on Constituency positidhe procedure outlined in the

paragraph above is used.

Figure 19: How the Registry survey respondents ratethe degree of ‘effective
representation’ and ‘actual influence’, by Constittency (N = 10)

24 Actual influence

1+ Effective representation
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Quote Box 11: On the Registry Constituency

‘Verisign could be likened to an 800 pound goritiaa tea shop...and a
surprisingly nice one at that’

‘As a smaller Registry, a way of doing things wapaesed on us...we pay
thousands of dollars to ICANN as an insurance panrtiet is completely
irrelevant to what we are trying to do’

‘The Registry Constituency is genuinely represérgat

5b.5 Views on the relative quality of representatimd actual level of influence
across Constituencies from the perspective of Rggonstituency members show
some interesting diversity again. Perhaps mostesygive is the near perfect score
given by the 10 Registry respondents on the extktiteir own effective
representation. This near perfect score does haveengggest at least some degree of
unity and coherence across the members. Perspeotivactual influence of the
Registries show the lowest score across all thesttaaencies. The opposite
perspective is shown for the Business and ComnieZoiastituency, where again
influence is seen as high and effective representas low. The ISP Constituency is
seen as low on both accounts. Solid views are egpteabout the Registrars and the
IP Constituency, both of whom are seen as relatigfective representatives and

pretty influential too.

5c¢. Intellectual Property Constituency

5c.1 The Intellectual Property (IP) Constituengyresents the views and interests of
owners of intellectual property worldwide with gadiar emphasis on trademark,
copyright, and related intellectual property rigatsl their effect and interaction with
domain name systems. In the Constituency Bylawsifspenention is made of
ensuring the rights of ‘minority views’ within thigider representation activity. The
current membership of the Constituency as of tlteadr2005 totalled 98, divided up
into 20 international representative bodies, 1@nat bodies, 24 corporate law firm
observers, and 44 individual observers. Internatiomlembers include major
representative associations such as the Inter@dfiotademark Association (INTA),

International Association for the Protection ofuistrial Property (AIPPI), and the
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American Intellectual Property Law Association (AB. Amongst these
international members there are also more areafgpaganizations such the
National Music Publishers Association (NMPA), MatiBicture Association of
America (MPAA), and the American Society of Compss@uthors and Publishers.
The international mix of member organizations latreely wide, with just over half
of the total members from North America, one thimam Europe or Asia Pacific, and
around one tenth from Latin America or Africa. Thigakdown applies roughly to

the major international member list as well.

5c.2 Member organizations may designate one repiases and up to two
alternative representatives from international mational members on the IP
Constituency Council. No decisions in the Counalymbe taken without the
representation of at least one quarter of inteonatiand national members. Only
international and national bodies may vote. Eatérimational member has 3 votes
and each national member has 2 votes. Simple magwctisions under this allocation
of weighted voting will count in order to decide ri3tituency positions. The IP
Constituency holds at least one face-to-face mggtam year. The Constituency
Bylaws say nothing about teleconference meetingerdis a relatively strong
executive management structure to the Constituencluding a President, Vice
President, Treasurer, a Secretary, plus threedudtficers. Any officer may not hold
a seat for more than three consecutive terms. ABNBO Council representative
may not hold an IP Constituency seat for more taansuccessive terms. However in
both cases, if no successor is found, the incumb@ds the seat until she can be

replaced.

5c.3 The IP Constituency publishes minutes of mgston its website, however it is
not entirely clear whether this list of publicatsis exhaustive. We analysed all
minutes of meetings dating back to 2002 to genhaesef how many members were in
attendance, and how attendance has fluctuatecopegar. Figure 20 below shows
this data for teleconference meetings listed andiaite-to-face meetings (details of
the number of meetings are given below). Each lhaws the average number of
members attending each meeting per year. It isastieg that face-to-face meetings

in 2002, 2003 and 2005 have all averaged arourgh&tipants. Teleconference
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meetings have fluctuated more, with only 10 pgvaaits in 2005 compared to 40 at

one teleconference in 2002. No data is availabl@®04.

Figure 20: Attendance at the Intellectual PropertyConstituency meetings, by
year

Teleconference 200 Z-

Teleconference 2004

Face-to-face 2004
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Average number of participants

O Bars show average number of participants, witewitdicating core IP Constituency officials

NOTE: The IP Constituency meetings recorded on the thebsite show the following total2006no
minutes available20055 teleconferences and 3 face-to-face meetid@84no minutes available;
2003no teleconference and 1 face-to-face meetR@)21 teleconference and 3 face-to-face meetings.

5c.4 Comparing the individuals and organizationsig@pating in the IP Constituency
teleconference and face-to-face meetings since,20@Pthe current IP Constituency
membership, it is possible to get a relativelyatelie overview of the scale and range
of organizations actively represented. Figure 2iwshthe proportion of current listed
members of the IP Constituency (as of end of 2@8@&) have been present for at least
one teleconference or face-to-face meeting sin€2.2bhe pattern shows a high level
of active representation amongst large internatibadies, with 17 out of 20 having
participated in person at least once since 2008.prbportion drops significantly for
national members listed, and somewhat inevitabeoler members (corporate law
firms and individual observers) show around onedtbf members having been

actively represented at a meeting.
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Quote Box 12: On the IP Constituency
‘Members of the IPC represent all the premier ongations in the world’

‘ICP is the biggest anomaly in the Constituencydire — it is completely
issue based’

‘The IP Constituency is the purest form...in thaytkeow what their interest
and position is’

Figure 21: Proportion of current member and observes to the IP Constituency
(in white)who have attended IP Constituency face-to-face oeleconference
meetings at least once since 20Q¢&hown in red or blue)
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5c¢.5 In order to establish which of these 20 majganizations were most actively
represented in IP Constituency meetings, we loagkede number of times that
specific individuals had been present at telecemnfez or face-to-face discussions
since 2002 (a total of 13 meetings for which datavailable). We created a top 10
list of individuals who had been most active (atended the most meetings), and
looked at which major organizations they were repnéing. Figure 22 shows that

probably the most consistently active represergdindy has been the International
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Trademark Association (INTA) with two individuals the top 3, a Former President
of the Constituency and current Secretary of thes@itmency. The Coalition for
Online Accountability also figures strongly, anctigrently led by the President of
the Constituency (members listed below). In genevalfind affiliations to major
international intellectual property bodies and cogtions relatively firmly rooted at
the core of the Constituency. It is unfortunatd the were not able to stimulate more

response from these member organizations in oumeslrvey.

Figure 22: The top 10 attendees at IP Constituenayeetings and the
international and national associations they haveapresented

Number of meeting
IP Constituency | this individual has

role fulfilled by e BEmEEn Major organisation currently or formerly represehbs

this individual 2002 and 2005 this individual
(out of 13)
Current President 12 Coalition for Online Accountability (COA)
Former President 11 International Trademark Association (INTA)
Current Secretary 11 International Trademark Association (INTA)

International Association for the Protection ofusttial

Former VP 8 Property (AIPPI)

Current GNSO 6 Association Mexicana para La Proteccion de la
Councillor Propriedad Industrial (AMPPI)

Curreqt GNSO 6 Nokia

Councillor

Forme'r GNSO 5 Motion Picture Association (MPA)

Councillor

Member 5 Coalition for Online Accountability (COA)
Current Treasurer 5 Software and Information Industry (SIIA)
Former ICANN 4 Federation Internationale des Counseils en Propriete
Board member Industrielle (FICPI)

NOTE: TheCoalition for Online Accountability consists of representatives from the following
organizations: American Society for Composers, Atgland Publishers, Business Software Alliance,
Broadcast Music Inc, Motion Picture AssociationAmferica, Recording Industry Association of
America, Software and Information Industry Assdoiat Time Warner Inc, and Walt Disney
Company
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5d. Business and Commercial Users Constituency

5d.1 The Business and Commercial Users Constitu@iCy represents any legally
recognised for-profit entities that have been daied a domain and that uses the
Internet to conduct for-profit business, or anyamigation such as a trade association
representing these entities. At the end of 2008Bthdad around 33 member
organizations. There are around 12 representass@caéated members, with a
declared membership of 60,000 companies worldwidetal, around 80 per cent of
which are SMEs. This membership group includes lege associative bodies such
as the Computing Technology Industry Associatioand@TIA), World Information
and Technology Service Alliance (WITSA), and nasibassociations such as the
Mouvement des Enterprises de France (MEDEF). Tavera further 21 named
corporations or SMEs ranging from small single-parBusiness consultancies and
lobbying enterprises to large and well-known mualtional corporations such as Time
Warner, Fujitsu Ltd, Nokia, Unilever PLC, Yahooktl|rand until recently AT&T. The
BC provides the following breakdown: 52 per cemtbgll companies; 18 per cent
global associations; 18 per cent associations tipgra one ICANN region; and 12

per cent SME.

5d.2 The BC GNSO Council representatives fulfil tbke of officers to the
Constituency and the function of an executive cotte®i Unlike all Constituencies
reviewed above, there is no separation betweerutixefficer positions such as
President or Chair of the Constituency and thoseN$O Council representatives. In
the BC Constituency, the same individuals fulfieentive and legislative roles. There
is however a professional secretariat responsiislddy-to-day administration of the

Constituency and its website.

5d.3 The BC meets at least 9 times per year diphéeleconference or face-to-face.
Minutes and notes of meetings are made availabtee@website; however
Constituency mailing lists are not made public. &duency positions are initiated by
an appointed rapporteur, circulated around membensjf there are no substantively
opposing comments received during a 14-day petidposition is deemed
approved. A coalition of at least three members oppose a position, and trigger

further discussion (either by email or teleconfesnand if the majority of discussion
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members support the draft position, the positiohlvé deemed approved. If there is
continued disagreement from at least 10 per cepaiof members, the issue will go to
a vote of members (presumably one member one Widéng on issues appears to
follow a simple majority rule, with organizationsceiving votes according to its class
of membership; Companies or associations spannarg than one ICANN region =

3 votes; Associations spanning one ICANN regionvot2s; and small enterprises

with less than 10 employees and turnover of legs €h5 million = 1 vote.

Figure 23: Attendance at Business Constituency meegs, by year
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representatives

NOTE: The Business Constituency meetings recorded anviledsite show the following totals: 2006

3 teleconference and 1 face-to-face meeting; 20@tedonferences and 2 face-to-face meetings; 2004
2 face-to-face meetings; 2003 1 teleconference3diade-to-face meetings; 2002 2 teleconferences and
3 face-to-face meetings.

5d.4 We looked at all minutes of BC Constituencyetimgs made available on the
Constituency website since 2002. We found 24 datsirutes in total, considerably
less than the 9 meetings per year as stated BN&O Review Questionnaire
response to ICANN staff at the start of 2006 (nthadess we are aware of
administrative resource barriers that might hirfdéprovision of up-to-date and
complete copies of Constituency meeting minutesa similar way to the analysis of

the IP Constituency meetings above, we lookedeaatlerage number of people
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attending BC meetings each year, distinguishing/éen teleconference and face-to-

face meetings. Figure 23 above shows a relatitebdy attendance of somewhere

Quote Box 13: On the BC Constituency

‘It is obvious they don’t represent world busine$sit they are generally
representative’

‘Why would individual businesses bother? Why wdldy care?’
‘It is very easy to get lost amongst loud voicethanBC’

‘The BC is run by four or five people’

5d.4 We looked at the current list of member orgatnons of the BC Constituency
and compared this with minutes data from 24 meststgpwing which organizations
(i.e. individuals representing organizations) weresent. Figure 24 below shows a
distribution of attendance across three major ty@sember organization, medium
and small enterprises, representative associatmaslarge corporations. We have
included seven organizations which are no longenbes, explaining why the total
is 40 rather than 33. Only five organizations stati@ndance at more than 16 out of
24 meetings (marked dark blue). It is also strikimat for each of the three categories
at least half of the organizations have only atehfive or fewer meetings, and in the
case of representative associations and SMEshyomion is around three quarters.
Just under one fifth of large corporations and adoone third of representative

organizations listed as members have never attesmdeeketing.

© LSE Public Policy Group 59 Strictly confidential dra



Figure 24: Number of meetings attended between 20@&d 2006 by BC member
organizations
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NOTE: The Business Constituency meetings recorded anviledsite show the following totals: 2006

3 teleconference and 1 face-to-face meeting; 20@tedonferences and 2 face-to-face meetings; 2004
2 face-to-face meetings; 2003 1 teleconference3dade-to-face meetings; 2002 2 teleconferences and
3 face-to-face meetings.

5d.6 Given the range of commercial organizatiostetl as members of the BC
Constituency, we might expect to see this rangem@/when looking at the Top 12
attendees at BC meetings since 2002 and the oggamg that individuals have
represented. The table in Figure 25 below take3 tipel2 individuals in terms of
their attendance records at the 24 meetings, tleeasConstituency position (Column
1), the number of meetings they have attended (@ol), and the organization they
represent. The mix of top ranking represented aorgéions appears at best a little
miscellaneous, not exactly household names, ahdwdh one or two big brand
names appear, they tend to be towards the bottahedable and have largely IP

based interests.
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Figure 25: The top 12 attendees at BC Constitueneyeetings and the
commercial and membership organizations they havespresented

BC Constituency
role fulfilled by

Number of meeting
this individual has
attended between

Organisation currently or formerly represented iy t

O

this individual 2002 and 2005 individual
(out of 24)
Current GNSO 22 AIM (European Brands Association with around 1,80
Councillor members)
Current GNSO 22 MCADE LLC (small consultancy business) previously
Councillor represented AT&T until 2004
Former GNSO 18 TelstraClear (Voice and data communications compa
Councillor in New Zealand — subsidiary of Telstra)
Non-member 18 Tralliance (GTLD Registry for dot.travel)
Member 12 News Corporation(Global media services company)
Club Informatique des Grandes Entreprises de
Member 11 France (CIGRE)
Member 9 The Darwin Group (no information found)
Member 8 Verizon (Global telecommunications service)
Member 8 Talal Abu-Ghazaleh & Co. Int'| (Leading certified
accountants and auditors in the Arab region)
Member 8 Time Warner Inc
Member 6 The Walt Disney Company
Member 6 United States Council for International Business

5d.7 Looking at how BC Constituency members respanth our survey viewed

other Constituencies, the quality of their représton, and actual influence over

GNSO policy development, we see again in Figureéléw a somewhat predictable

pattern emerging. It is important to remember thase results are based on 7

responses, which would not constitute a statistaaiple by any stretch; however

averaging scores across the 7 respondents gilessasome indication of views.

Perhaps not surprisingly the BC members rate tepinesentation and influence

highest across all Constituencies. They view thgifkear Constituency in much the

same terms as themselves, scoring highly on baicés Unusually though the

gTLD Registries are seen as having the largesadtgpn terms of low quality of

representation and high actual influence. The Nmmyoercial Constituency score

lowest on both counts.
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Figure 26: How the Business constituency survey nesndents rated the degree of
‘effective representation’ and ‘actual influence’,by Constituency (N = 7)

24 Actual influence

1+ Effective representation

5e. Non-Commercial Users Constituency

5e.1 The Non-Commercial Users (NCU) Constituenpyagents the views and
interests of civil society stakeholders who engagsn-commercial speech and
activity on the Internet. Membership organizatishsuld be incorporated as a non-
commercial entity or operate on a not-for-profisisaand be the exclusive user of at
least one domain name. As of March 2005 it has dthber organizations spanning a
wide range of interests such as education, commorgianizing, promotion of the
arts, public interest policy advocacy, children&fare, religion, scientific research,
human rights and the advancement of the Internatghgbal communications system
for all segments of society. As one NCUC membelitptthe Constituency is defined
by the ‘non’ label rather than unifying things [.eXcept for the UDRP’. The
Constituency has an executive structure consistirrgChairperson, an Executive
Committee consisting of a Secretary-Treasurer aedrégional representatives.
Executive officers may serve no more than threeyaa@ consecutive terms on the
Executive Committee. There is also a Policy Conmarijtto-chaired by the NCU
GNSO Council representatives, with responsibilitydeveloping Constituency
policy positions for input to the GNSO Council.
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5e.2 The membership elects the Chair, the regrepaésentatives, nominates
representatives for executive positions, and caiate and vote on policy work

within the Constituency. Organizations with membgry®f less than 1,000 or less
than 200 employees have one vote each. Organisatith more than 1,000
members or 200 employees have two votes. For offieetions, the person with the
most votes wins, and then other slots are allodai¢ioe second, third, and so on.
New members are asked to pay two years of duesebgioing. The current dues are
US$50 for small organizations, and US$100 for langgnizations. Organizations
wishing to join from countries with GDP per capitdess than US$10,000 can apply
to the EU for a waiver or reduction in the membgr$be. All NCU Constituency
meetings are open to the public depending on tleelke Committee’s discretion,
and mailing lists are available on the NCUC website

Quote Box 14: On the NCU Constituency

‘The main challenge is how to survive if ICANN ddrave an institutional
framework to make participation work’

‘The NCUC is looking very weak...like a spare wheel’

‘The NCUC interestingly is as it should be...it islpably the most
representative Constituency’

5e.3 Again, a useful indication of the dynamica@onstituency is the mailing list,
and so we carried out some basic tallying of cbatrons to the list for every half
year from June 2003 to June 2006. Figure 27 belmws the number of mails posted
to the list has dropped relatively steadily fronen800 to around 200, which
averages at least one per day. The number of batdrs has followed a relatively
stable rate around 25 to 20 (equivalent to just bedf the current membership).
There are indications, like most of the other Citunshcies, that a smallish core of
leaders tend to account for a relatively high prtpo of the postings, and in this
case, we see that the Top 5 (one eighth of the mexhbontributors account for

around two thirds of the postings.
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Figure 27: Analysis of the NCU Constituency mailingrom June 2003 to June
2006, showing number of contributions each half yeaand number of
contributors
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5e.4 Examining the membership activity in more dl@teFigure 28 below, it is clear
that there are relatively clear leaders in this STiturency. Nevertheless it appears also
from looking at the Top 12 contributors that thesrgood activity in depth. The

twelfth highest contributor (3 per cent) has seatiad 50 mails to the list over this
three year period. The range of member organizaiiovolved is also relatively wide,
with good global coverage and an eclectic mix afaadional institutions, non-profit

iIssue organizations, civil liberties groups, andresa law firm.
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Figure 28: Top 12 contributors to the NCU Constituacy mailing list, their roles
within the Constituency, and the organizations theyepresent

Percentage of postings 1
NCU the mailing list (Jun 2001
Copnosst::iuoincy to May 2006 — total Organisation represented by this individual
1,450)

Member 27 The Converg.ence' Centefresearch group based at
Syracuse University)

Current Chair 10 Information Network for the Third Sector
(RITS) Brazilian ISP for non-profit organizations

Member 8 GLOCOM (International University of Japan)

Member 8 Stichting .A.G_. van Hamel voor Keltische Studies
(Dutch University)

Member 6

Member 4 American Civil Liberties Union

Curren_t GNSO 4 Open Forum for Cambodia

Councillor
Media Access Projeci{non-profit public interest

Member 4 telecommunications law firm promoting free spegch
on electronic media)

Member 4 Philippine Network Foundation Inc (PHNET)

Current GNSO 3 IP Justice (promotes balanced IP law in the digitdl

Councillor media)

Member 3 Peace Net Korea

Exec Committee 3 Free Press

member

5e.5 Looking at the relative perspectives of NCuh&nuency members responding
to our online survey, we get a rather straightfadagicture of how these members
view their own representation against their ovardluence on GNSO policy.
Perhaps not surprisingly they view themselves asrtbst effective in terms of
representation of their members. The IntellectwapBrty Constituency is seen as
both highly representative and highly influentj@grhaps a reflection of the number of
free speech and media privacy advocates withilNtbeg Constituency. It is perhaps
also surprising that the NCU Constituency do netwihe registration constituencies
particularly highly in terms of representative dtyalparticularly as our interviews
with NCU officials suggested that gTLD Registry dReégistrar Constituencies were
reasonably effective. It might be that NCU Constitcy members are comparatively

less knowledgeable about other Constituencies@id Constituency officials.
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Figure 29: How the NCU Constituency survey respondgs rated the degree of
‘effective representation’ and ‘actual influence’,by Constituency (N=11)

24 Actual influence

Effective representation

5f. Internet Service and Connectivity Providers Costituency

5f.1 The Internet Service and Connectivity Provsd@EP) Constituency represents
the views and interests of the Internet Serviceridesy community worldwide. It has

a membership primarily consisting of representatisgociations, however individual
entities can join as long as they are ISPs anid st&tes on the web charter, ‘can
demonstrate that the activities of the DNSO [sathmercially affect themselves'.
The Constituency has an executive committee tolwbach member organization
designates one representative. This committeeseddlatepresentative officers in the
Constituency, and votes on substantive policy mosstof the Constituency. There is
also a management structure consisting of fiveef§, including a Chairperson.
Officers serve terms of 2 years and no more thancomsecutive terms (i.e. 4 years
in total), while the term of service of the Changxn can be flexible. The term of
office for GNSO Council representatives is 24 mentnd no representatives can be
elected for more than two successive periods. @aasty meeting take place as the
Chairperson considers necessary, or if at leape2@ent of delegates vote to convene

a meeting.
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5f.2 At the end of 2005 the ISP Constituency ligt@dnember organizations of their
website. These organizations represented a rdiastr®ng global spread including:
- Around 20 representative associations or il
corporations in Europe, including British TelegdDeutsche
Telekom, and EurolSPA (Europe’s largest assiociaif ISPS);
- 7 North American corporations;
- 6 organizations from Africa, Asia, or Asia-Pacific;
- 2 Latin American ISPs;
We found that around half of the contact detailsti@mbers listed on the ISP
Constituency website were out-of-date, making riy\@fficult indeed for us to reach
named contacts. This reflects a problem with mdadheother material on the
website being out-of-date, for example the Constitty Charter refers to the former
Domain Name Supporting Organization (DNSO) and.ifest News section consists
of stories from 2002. The ISP Constituency doeshagt a Secretariat, hence there
will be limitations on how comprehensive the websian be, however details
currently available make it extremely hard to idignhembers, get their contact

details, and download other recent documents orstZoency positions.

Figure 30: ISP Constituency mailing list contributas
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5f.3 Mailing lists for the ISP Constituency are éafale on the GNSO website, so in
order to establish whether representatives frorsetld@ organizations are playing any

kind of active role in the policy development wankdertaken by the Constituency,
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we carried out a simple tally of mail postings sif8eptember 2003. Figure 30 shows
the number of postings per half year period, aeditimber of contributors.

The total number of mails posted since Septemb@8 ¥as 241, with the lowest
amount per half year at 20, and the highest ampemhalf year at around 80. It is
perhaps more interesting that the most contributoasy one half period is only
eight. At low periods, this figure drops to foundaon closer inspection of the
individuals contributing, we find that it is theréle ISP Constituency representatives
to the Council, and the ISP Constituency Secrdte8@ over a course of three years,
only 4 other members have made postings to thetfDoescy lists with a total of 40
emails. It is difficult to ascertain to what extenher discussions are taking place
within the Constituency, and it may be that thelimgilist is only used sporadically
or occasionally. We could not however find any oth&rmation which suggested

more dynamic activity amongst members.

Quote Box 15: On the ISP Constituency
‘ISP is another anachronistic Constituency...it hadbé there at the start’

‘| can count on one had the number of ISPs whooaréhe list and are aware
of the Council’

6. Views on participation

6.1 We found a range of reasons why organizatianigcgpate in the GNSO. The
registration industry of course has a direct bussriecentive to be active in the
GNSO. Major Registries and Registrars will oftendnpaid designated
representatives to the GNSO, and this tends tarersgh levels of activity and
visible presence. It was generally obvious to nebstur interviewees why the
Registries and particularly Registrars have teriddzk the most responsive to our
surveys, and indeed one of the most vocal (andlynastrant) Constituencies in our
experience at the annual conference in Wellingttwst of our Registrar interviewees
made the point that when 90 per cent of ICANN rexecomes from the registration
stakeholders, it is hardly surprising that thesagfituencies will be active

participants in the process.
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Quote Box 16: On participation in the GNSO process

‘If there were one hundred thousand members of t@oeacies...all
participating in elections online...then | would berminclined to listen to the
views of the GNSO’

‘It is just not realistic to stick to these bottamp-consensus goals’

‘People do not get up in the morning and want tean routing...they want
to use the Internet, they don’t want to run it’

‘Nobody believes in the GNSO...why would you go there

6.2 As part of our online research our studentewasked to identify major
organizations across a range of sectors and gtegains, find relevant contacts at
these organizations, and invite them to visit oabsgite and fill out a survey from a
non-member perspective. We contacted over 1,008hargtions. We received 12
responses. Figure 31 below shows how these resptsnalesessed different benefits
of participating in gTLD policy development throuPANN. Despite this
disappointing response rate, the top three berssfégmed to correspond quite closely

to views that we have heard from our interviews.

Figure 31: How our non-member survey respondents tad various benefits of
participating in policy development for generic toplevel domains (gTLDs).

Ensuring security and stability of the Inter

Helping to shape the future of the Inter

Protecting the intellectual property interests
your organisation

Improving the financial wealth of you
organisation

Extending the benefits of the Internet to |
developed parts of the world

Encouraging diversity of language and cult
across the Internet

0 1 2 3 4 5 6 7

Average score on a Likert scale from 1to 7
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6.3 Ensuring the stability and security of the in&t scored highest. Our interviews
have generated a wide range of comments of vadaggees of candour about how
for most organizations, commercial and non-commnagrparticipation in policy
development for generic Top Level Domains is jugtanhigh priority. As one
interviewee summed up, ‘ninety nine point nine gant of organizations don't care
how and why the Internet works, they only care tharks’. Even interviews that
we have conducted with organizations currentlgtists Constituency members,
GNSO and ICANN issues are just not top priorityg &r most, struggle to be even

third or fourth level priorities.

6.4 Another important benefit is protecting intetlgal property interests. Much of

this research has shown that IP interests havedresunstained presence in much of
what the DNSO and the GNSO has done since 1996ugs®ons around WHOIS and
the introduction of new gTLDs are directly relevémiP interests, and there is a
discernible core of stakeholders both watching ewel participating in policy
development. Much like the registration stakehad#re IP Constituency clearly has
a direct commercial interest in participating ie tBNSO. People have suggested a
range of incentives, from generally pace with potbange (or lack of it), influencing
policy in a way that will reduce risks for theiresits, and as some cynical views have
suggested, to ensure continued stability and grawthe market for IP legal

representation services.

6.5 It is clear that narrow commercial interestgdividual affiliations explain much
participation. For example, it is common that indals involved in the GNSO will
be listed as representing an organization, butif be that the actual link with that
organization is pretty tenuous. In other wordss the individual specifically that is
the substantive link and not necessarily the omgdin at large. Individuals move
organizations and as a result bring their new argdion into the GNSO process (on
paper at least). Other narrow commercial interestsalso explain why certain
organizations participate. For example, new appte#or sponsored gTLDs are
expected to be visibly active in the work of GNSQhe lead up to the application
assessment. It is also possible to link large coroimeorganizations that are

members with specific applications for new spond@€LDs. We have even been
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inclined to suspect a link (only once or twice)voeen interviewees’ enthusiasm to be

interviewed and impending elections to official posis across the Constituencies.

6.6 It is interesting that ‘helping to shape thiefa of the Internet’ scores second in
Figure 31 above. Many of the interviewees we hageawer the course of this
research, and indeed people we have spoken te #£&NN Wellington meeting,
could be described as issue-based participantsnkoy, issues such as privacy,
education, free speech, global development, drargqgpation, particularly for the
Non-commercial sector and the At Large membersdrgpreasons for their
participation in ICANN. There are also interestedgitigipant individuals who were
involved in the early days of development of theetnet during the mid-1990s, and

who continue to play a part.

Figure 32: How our non-member survey respondents asssed reasons why they
are not currently members of an appropriate GNSO Castituency

It is difficult for an organisation like ours t
influence these kinds of issues

We were not aware of the GNS
Constituency system

The costs of participating in the relevi
Constituency outweigh the benefits

There are more effective ways to influe
policy on generic domain names

Generic domain name policy is not a prim:
or core concern for our organisation

0 1 2 3 4 5 6 7

Average score on a Likert scale from 1 to 7

NOTES ON COMMENTS GIVEN: 1.There are too many committees and constitusmith
overlapping missions. Its confusing in a way. 2. &ve not familiar enough to what GSNO does. 3. We
are not familiar with your activities. 4. | suggésat the home page of ICANN display more
information or publishes information in such a whgt we find it accessible and useful. We only knew
about ICANN's different committees after we attéemt international meetings.

6.7 Figure 32 above suggests some reasons whyipatjans would not participate in
the GNSO. Again the averages are taken from onlgr§idnizations, so they have

almost no statistical significance. However itrigeresting that the two most
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important (even if very marginally so) were thagamizations viewed it difficult to
influence these kinds of issues, and that orgapizsitvere just not aware of the
GNSO Constituency system. Some of the commentseimotes below are telling,
particularly given that these organizations arerggted enough in Internet
governance issues to go to the trouble of gettipgssword from us and completing a

survey.

7. Transparency and visibility

7.1 Perhaps a phenomenon that is relatively pradlietin the light of the recent
decision by the Board on the dot.com renewal agee¢is the extent to which
Constituency members are relatively supportiveheirtConstituency structure, the
GNSO and its work, but much less positive abougtttent to which the ICANN is
seen to be responsive to the GNSO as a whole.rlsusuey we asked Constituency
members to score responsiveness and represeraéitiom various parts of the policy
development process from the Constituency levebupe Board. It is not necessarily
the absolute figure which will be important hers (&fferent people will attach

different values for different weights of preferehcso what we focus on are the

Figure 33: How Constituency members viewed represégation in the GNSO

Your Constituency takes account of the views ofrygu
organisation

Your Constituency represents the views of its masije
to the GNSO Council

Your Constituency takes account of the views bflal
[organisations of your type]

Your Constituency’s views are understood by other
ICANN Supporting Organizations

The ICANN Board takes into account the views |of
your Constituency in key decisions

o 1 2 3 4 5 6 7

Average score out of 7
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relative scores across each of the five questibims.striking relation is the extent to
which members score the Board at an average afd2rpared to their Constituency
and the Council at 4.3. It is important to noteehas with every item that we present
from our survey, that over half of the respondéa&sured in Figure 33 above are
Registrar Constituency members. Given that thissGency was probably the most
vocal on the perceived injustice of the dot.conmeagrent, it is perhaps not surprising
that the Board was strongly criticised on thist&taents from other Constituencies
have confirmed a general dissatisfaction with tlag wa which the Board
incorporated the views of the GNSO into this decisiA statement from the BC is a
broadly illustrative example: ‘the settlement dera process for new registry
services that is different to the process alreapiged through GNSO consensus
policy development [...] This sets a bad policy poeg@ that might constrain the
future policy development of the GNSO'.

Quote Box 17: On the relationship between the GN&al the Board

‘There is inadequate communication between the Gal8{the Board...it in
breach of the ethics of the bylaws’

‘Closed meetings, no feedback, and certainly ntodize on how to modify
policy’

‘The GNSO has developed an inferiority complex’

‘In most firms, the employer doesn’t sit round bihg about
performance...that is what happens between the GhM8Gha Board’

‘There are interests who talk to the Board by belcinnels...that's everybody
in fact’

7.2 We have been unable to get data on usage sigiithe GNSO website, however
most of our interviewees when asked to commenhersite, gave us a range of
opinions from ‘it could be improved’ to ‘the site & chaotic mess [...] there's plenty
of info, but there is very little organization, niag it very difficult to find what you

are looking for’. People frequently suggested thatsite served a very clear purpose
as a vital working tool for insiders, and the usenailing lists and the assiduous
approach to posting documents and referencing atlaggrials indeed confirms this

view. One Constituency respondent in our survegesigd ‘the GNSO also has
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several highly informative mailing lists’. Neverthes people were also very clear
that the site is confusing for newcomers wishingrid out about the GNSO, and
labyrinthine in terms of identifying how policy isss have developed over time and
how documents relate to this development. Anotegpandent summed this up:

People get confused about whether they are comngeot a

"preliminary report” or a final decision, etc., e@nly the well-

organized, professional lobbying groups can naeigfas easily.
We asked our survey respondents to tell us hown dftey visited the GNSO website.
Given the fact that three in every ten Constituemeynbers actually completed a
survey, we would expect this group of people (ganizations) to be amongst the
most frequent visitors to the site. Figure 34 belmwever shows a rather depressing
picture of usage in that only one third of theseerenthusiastic Constituency
members visited the site at least once a month.tirkeconfessed to visiting the site

less than once a year or never.

Figure 34: How often our survey respondents visitethe GNSO website

Constituency Member|

Other

Council Member

ICANN staff .

Constituency
Representative

0 10 20 30 40 50

Number of survey respondents

0O At least once a month B At least once a year B Less frequently than once a year, or never
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Quote Box 18: On the GNSO website
‘It needs sprucing up...it is not good at reaching toupotential members’
‘The only good thing about the GNSO website iS<3begle search engine’

‘There is no one place where you can find a hellubf things which the
GNSO has done’

‘Difficult to absorb the content...and the threaddafcussions’

‘The website is a disaster...just disgraceful’

8. The GNSO Councill

8.1 Since December 2002 the GNSO Council has hdgad to three separate
reviews (including ours). In December 2004 the dwoted to approve a self-
review document, which gave a detailed summarpeftork carried out by the
Council over two years, issues of geographicalean and transparency, policy
development process schedules, ICANN staff sugpdie Council, implementation
and compliance, voting, and communication with ot@&ANN bodies. A very

similar looking independent review followed thefgeliew document. Ironically, the
independent review was perhaps less critical tharself-review, evidence of keen
self-evaluative culture within the Council at tirae. In mid 2005, an internal staff
document recorded the extent to which recommenaafirom these reviews had been
progressed. In our Figure 35 below, we take themegendations from the
independent review, and based on discussion watladthor Patrick Sharry and our
own impressions based on 4 months in-depth reseaschave ordered them

tentatively in three categories depicting progiasmplementation.
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Figure 35: Recommendations from the independent reew of the GNSO Council
in 2003 and impressions of progress

Good progress

2 Building closer links between the GNSO Council attter parts of the ICANN structure

5 Revising and clarifying stages of the Policy Depet@nt Process

8and9 Put in place high calibre ICANN support staff — eneseffective handover

11 Work with ICANN General Counsel to ensure that&¢SO Council is well briefed legally
12 Ensure the viability of each policy recommendatioede to the Board

19 Change the bylaws to incorporate three Constitueggsesentatives

Some progress

3 Increasing representation in the Council from @ANN global regions

4 Developing ways in which people from non-Englislehkgrounds can participate more
actively

6 Develop a formal process for seeking input fromeofiCANN organizations on policy worl

13 Put in place a compliance functiptusgraded penalties

15 Build in a review of effectiveness of policies madehe Board

No progress

7 Using facilitators to build consensus more effeslinin the Council
10 Establish a service level agreement between the@@&@uncil and ICANN staff
16 Utilize the Ombudsman as a source of systematilysisaf complaints

17 and 18| Explore way in which the Nominating Committee cald &alue to the Council process
20 Overhaul the GNSO website

8.2 Our interviews generally confirmed that linketween the GNSO Council and
other ICANN organizations were getting strongertipalarly due to more formalized
and regular meetings such as the joint meetingdmtwthe GNSO and the GAC that
took place on the first day of the conference inliwgon in March 2006. We found
that links between the ALAC and GAC through desigdaepresentatives seemed to
be working well (although there is still no fornsad process for seeking input from
other ICANN supporting organizations). A new wavé@ANN policy staff now
supports the work of the Council, and one dedicpt#ity officer is integral to the
Council in terms of editing and developing policdments and carrying out other
support. In fact, much of the increase in the propo of ICANN expenditure
allocated to the GNSO over the last two yearskisrtaip by salaries for 2 to 3 new
policy staff much of whose time is committed to gogting the GNSO Council. The
liaison between ICANN legal staff and the Counsiélso stronger, and it is fairly
common to see General or Deputy General Couns€bomcil teleconference calls

for specific legal matters that require elucidati®ther more straightforward points
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such as changing the ICANN Bylaws to accommodatetouncillors per

Constituency have been achieved.

8.3 Our interviews and survey work surfaced a rasfgesues covered by the 2004
review where either some or little progress haslmeade. Developing ways in which
people from non-English speaking backgrounds caticpate effectively in the
activity of the Council was a subject that cameelptively frequently. Participating
in Council teleconference calls requires a strammmand of English (not to mention
a degree of self-confidence), and some membersestaegjto us that the face-to-face
meetings were valuable sessions as they offerbarce for more general
relationship building. The Council make-up displaywide range of representatives
from different countries, however the requiremeatbave a strong command of the
lingua franca requires that this cultural mix vefisentially skew towards English

speakers.

8.4 One positive aspect of the GNSO website i#tent to which meetings and
minutes are made readily available to the publithenGNSO mailing list. We
analysed minutes of 68 meetings (a total of neB2B hours) between January 2002
and April 2006 (roughly 15 meetings per year) idesrto get a sense of attendance by
Councillors, Councillor ‘churn’, and presence di@trelated ICANN people. Figure
36 below gives an overview of attendance, abseritteproxy, and absence either
with or without apology. It is worth noting thatettNominating Committee members
were not represented on the Council until June 2008 gTLD Registries show
almost full attendance either in person or by praxye BC and the Registrar
Constituency follow closely behind. The IP Congitay members and the NCU
Constituency members have the least number of pieese teleconference and face-
to-face meetings. It is often a barrier to attermggaior NCU members who have to
find the funds from their own pockets to attend G@umeetings in far flung corners
of the world. This was undoubtedly a contributiagtbr to low turnout for this

Constituency in Wellington earlier this year.
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Figure 36: Attendance at GNSO Council meetings siec2002, by Constituency

GTLDRegistries
Business and commerci
Registrars

Internet Service Provider
Nom Com

Intellectual Prope

Non-commercial

0% 20% 40% 60% 80% 100%

Percentage of eligble Council meetings

@ Number of presents O Number of proxies B Number of absents

8.5 The GNSO Council section of the ICANN Bylawst{¢le 10, Section 3)
stipulates that the regular term of each GNSO Cibomember shall begin at the
conclusion of an ICANN annual meeting and shall anthe conclusion of the second
ICANN annual meeting thereafter. The regular tefrare representative selected by
each Constituency begins in an even-numbered yehbtha regular terms of the other
two in an odd-numbered year. This suggests thasboeld see at least signs of ‘2
and then 1’ turnover of Councillors year on yedrisTmay not always be the case, as
Councillors may hold office until a successor hasrbfound, and some
Constituencies have their own rules about allowiregnbers to serve consecutive
terms (as set out above). Figure 37 below colodesahe number of actual changes
in personnel year on year for each ConstituencyieNd the Constituencies show this
regularity of pattern. The gTLD Registries are p@dimost consistent with at least
one change each year and three in 2003. The IRI@uConstituencies show
periods of great change during 2002 and 2003, lzew dettle in later years. The BC
Constituency is least prone to change, with only since the establishment of the
GNSO Council and one prior to this in 2001.
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Figure 37: Number of changes of GNSO Council represtatives, by year
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8.6 As mentioned above the GNSO Council mailingisisn active and completely
open resource both for Councillors and for oth&rested observers. Obviously there
Is much communication that takes place ‘off liai\d it is often the case that
participants will explicitly (and often legitimatglexpress a preference for taking a
discussion into private. Since June 2003 the Coumailing list has seen over 2,400
postings from a total of 52 different people, ataerrage of around 69 postings per
month. Just under two thirds of all postings hasme from GNSO Councillors. The
previous two figures above give an indication @& éxtent to which Councillors from
different Constituencies are present at Counciltmge and the extent to which new
Councillors are introduced into the community. Feg@8 below shows the proportion
of list postings coming from different Constituessi broken down by half year
periods. It is clear from this data that the Col@tiair has played a consistently
active role in leading discussions as one migheek®By far the most vocal of
Constituencies however has been the BC Constityeesgonsible for around 18 per
cent of all postings. It is interesting that in firet half of 2006, the Nominating
Committee members have greatly increased theieya to a certain extent have the

Registrar Constituency.
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Figure 38: Postings made to the GNSO Council mailmlist by type of
contributor, by periods of 6 months
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8.7 A further trend worth noticing has been the@ase in participation in Council
activity by ICANN staffers and, to a certain extamfpresentatives from other ICANN
organizations. As noted above, a new wave of ICAMNcy staff supporting the
Council has taken place during the last 18 morathd,this is clearly visible in the
previous figure (shown in red). As our intervieves/é confirmed, this reflects not
only a relative increase in ICANN staff involvedsabstantive development of policy
development documentation, but also perhaps arasorg need to have other
expertise and oversight involved in Council diseussBoard members elected by the
Council have also shown a small but visible presemcthe mailing list, with a peak
around the middle of 2005, presumably to do wittiglens around the renewal of the

dot.com agreement amongst other things.

Quote Box 19: On the relationship between the Couiand ICANN staff

‘You need experienced senior staff to train juniof€ANN employ too few
staff with too little experience’

‘It has been difficult to work with these policafét..in theory it is a very
valuable role’

‘Staff members do not always get treated fairl\Cloyincil
members...Councillors often to behave as if theytbenstaff’

fra




Figure 39: Attendance at GNSO Council meetings bype of attendee, by year
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8.8 Looking again at the data from attendance anCibteleconference and face-to-
face meetings since 2001, the increase in the nuafBb€ANN staff and other
representatives is clearly noticeable (Figure 38g first half of 2006 shows a jump
in the average number of people present on caltu@ing three LSE researchers
some time in March). These calls have averageahar@O extra people over and
above the regular Council members. This may beshartg do with the new policy
development process on the introduction of new g3,ldprocess which is being run
under relatively new executive procedures invohdgorial and ‘leverage’ work by
these core ICANN policy staff. Also a new PDP oreanments to existing
contractual conditions of gTLD Registry services bparked some initial controversy
over scope, and has required in-depth briefing fdeneral Counsel and his staff. A
further interesting detail is that the ‘Other ICANKganizations’ category includes
the country code community (amongst others), whitér December 2002 left the
Names Council and established its own structurean@y code representatives, as
well as liaisons from the ALAC and the GAC makethig visible segment of

participants (shown in yellow). Many of our inteewiees suggested that as
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Internationalized Domain Names (IDNs) become mdi molicy priority, these
other participants may well increase in numbekelation to regular Council

members.

9. Policy Development Process

9.1 The Policy Development Process (PDP) setsheutules and timelines for how
the GNSO Council develops its policy positions.ur&s 40a to 40c attempt to convey
the intricacies of the PDP in crude algorithmianfipdetailing the necessary steps (in
three manageable chunks) from initial raising oka issue through to the GNSO
vote to pass policy recommendations to the ICANMiBoThe emphasis is on tightly
stipulated time periods, which peculiarly are defirat the micro-level in the ICANN
Bylaws (Annex A). These are indicated where relévwathe three Figures below.
The PDP starts with the ICANN Board, the Councillva vote of at least 25 per
cent) or an Advisory Committee raising a policyisg$or development. This triggers
a staff report (including advice from General Calmm scope and other legal
matters), which goes to the Council for reviewth# ICANN Board originally
surfaced the issue (denoted by Path 1), the Cohasiho choice but to begin the
PDP. Otherwise the Council requires 33 per cenpaupo begin the PDP (or 67 per
cent if staff have recommended against it). Theatawhich the PDP starts (labelled
‘PDP Day’) acts as the milestone for all futuredisthedules. The first public
comment period runs from PDP Day for 20 dayss part of the process is in

theory 30 days(plus 20 days for public comment).

Figure 40a: An overview of the initial stages of ta Policy Development Process
(PDP)

Issue raised 15 day_s 15 days » Council must

by Board Path 1 If Path 1 start PDP within 15 l PDP Day
. A 4 days PDP starts — public

E;IJC% Lr;l;tléd | itsiﬁe crreea;?t N Eggﬁ[:ti |goes tq comment period runs

p Council votes on PDF for 20 days

- 33% of vote required

Issue r(_aused If not Path 1 67% required if staff

by Adv_lsory »| recommend against

Committee starting PDP
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9.2 At PDP Day the Council must decide on whetbéatinch a Task Force to carry
out the main policy development work or whetheuse ICANN policy staff to
develop the report, as it is known ‘a committe¢hef whole’. ICANN staff suggested
to us that Task Forces were generally used foonaar, more focused pieces of work,
and the committee of the whole approach for widel more expansive policy work.
The three WHOIS Task Forces in 2004 may illustfateised pieces of work around
specific issues. However it is hard to see howntlst recent combined Task Force
123 equates to this rationale.

Figure 40b: An overview of the Task Force stage dhe Policy Development
Process (PDP)

Constituency statements and
10 days| Constituencies|—®} external reports submitted to TF —¢

chose TF Chair within 35 days of PDP Day
_— representative Staff Manager compile
report within 50 days o
Council develops Staff Manager convenes » PDP Day
50% TF Charter and | first TF me_eting. Vote .
Terms of Reference on TF Chair Final report from

Council decides TF or non-TF
on whether to 5 days Y

launch a Task
Force

Staff Manager compile

report within 50 days o
l PDP Day
- - Constituency statements and
Constituencies |, | external reports submitted within 3
10 days | appoint reps days of PDP Day

9.3 Figure 40b shows the alternative Task Forag®marTask Force routes. The

Council requires a majority of at least 50 per ¢erfaunch a Task Force. Once
decided, the Council must develop a Charter anth@&f Reference, while
Constituencies are asked to nominate Task ForcebemmConstituencies may
nominate any appropriate person to a Task Foreertieless data presented below
shows that most Task Forces have consisted ofr éliiencil members or
Constituency executive officials. The staff managmrvenes the first meeting, and a
Chair is voted in. Constituency statements musiutenitted to the Chair within 35
days of PDP Day, and the Chair must submit a repithin 50 days of PDP Day. The
committee of the whole process is managed primbgilyfCANN staff, who
themselves are responsible for writing the fingloré. Either way this part of the

process is in theory 50 days (from PDP Day).

© LSE Public Policy Group 83 Strictly confidential dra



9.4 The final stage of the PDP involves a secordipgomment period running from
finalisation of the report, and then the submisgibthe updated report to the Council
within 10 days of the end of the public commeniguerThe staff manager
incorporates the views of the Council into the repand then a vote is taken in the
Council. A super-majority vote (66 per cent) isuigd. The report is passed to the
Board for agreement and adoption. If the Counal teched super-majority, the
Board may only veto policy recommendations witltogevof 66 per cent or above.
This part of the process is in theory around 50 t60 sixty days(depending on

Board meetings scheduling).

Figure 40c: An overview of the final stage of the ®icy Development Process
(PDP)

Public comment period . Elnal rt'elploortdto theﬁ . .Staﬁ mantagecr: i o| Super majority vote
runs for 20 days ounc ays atter Incorporates L-ounct in the Council (67%)
public comment period Comments within
5 days l

Board veto is 67%.
This trumps all
Council decisions

|

10 day public commen
period prior to final
Board decision

9.5 As a means of getting a broad impression &ksialders’ views of the PDP, we
included a question in our survey asking peoplectwre different aspects of the
process on a Likert scale from 1 to 7. We listgghedistinct (but not exhaustive)
components of the PDP as shown in Figure 41 bedgain it is the relative scores
across all eight aspects that give valuable inféionaabout how people view
strengths and weaknesses. We counted the numbaresf factors ranked highest or
joint highest, and the number of times they raokgelst or joint lowest, and took the
net score. Generally our survey respondents thabhghthe main strengths of the
PDP were delivering practicable recommendatioribedBoard, making good use of
policy support, and picking the right issues (wkiatehey may be). They were less
enthusiastic however about scoping work approgyiaémsuring a wide range of

views, and sticking to agreed time lines. We explbese issues further below.
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Quote Box 20: On the PDP
‘It doesn’t take much to start a PDP’

‘Protocol is often used as an excuse for lack odpiction...to slow things
down’

‘No PDP has been completed on time so far’

‘It is all about process management...not managemmgobjective’

Figure 41: How our survey respondents viewed diffant aspects of the PDP

Ranked Ranked Net rank
highest lowest
Delivering practicable recommendations to
the ICANN Board 24 11 13
Making the best use of policy support
resources - 12 10
Picking the right issues 20 16 4
Scoping policy work appropriately 14 16 -2
Identifying issues early enough 15 20 -5
Ensuring that the PDP incorporates the widest
practicable range of views 15 21 -6
Making use of external expertise and resegrch 20 30 -10
Sticking to agreed time schedules 11 25 -14

9.6 The issue of such prescribed timelines has breassue for previous reviews of
the GNSO (see above), and the general consensysnidn is that the PDP takes
longer. As one survey respondent put it ‘the Cdwtmes tend to keep to time
schedules agreed by the members, but does notd&eélep timelines in the Bylaws’.
Other interviewees have suggested that given thenteer, part time, and consensual
nature of the Council, it is inevitable that theAPRIill overrun. At a more general
level, a good number of interviewees implied thatré was indeed a general
tendency, as (one put it ‘a kind of fixation’) touch process and policy output in
terms of definite time periods of the kind seetthi@ PDP. This was often not helpful
or realistic. One illustration of this referredgpecific policy recommendations

adopted by the Board as a result of the new rggsstrvices PDP, which called for
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national government competition authorities to jaevadvice within 45 days. This
interviewee reflected on whether any national goreants (let alone their
competition authorities) had actually been consiudtieout this recommendation as in
his view ‘no government competition authority de@ything in 45 days!

9.7 Some people suggested that one possible affdus kind of micro-management
IS that the process becomes inward-looking, pdarbuas the need to meet timelines
Is prioritised over work to get a wide range ofwsefrom their members. One of the
more pessimistic comments we received charactetigegrocess as follows:

If the time period for discussion is 60 days, no¢ gingle

document will be made in the first 58 days [...] t@meone

generates a one-page statement, a few minor editaade, no

vote is taken [...] and that constitutes a Constityestatement.
We looked at our survey responses for some kinddaation of whether this kind of
pessimism on the extent of participation in the Right be justified. To what extent
do members of Constituencies feel that they aigedgtparticipating in policy
development work? Again we remind readers of timédid response we have had in
this survey. Nevertheless from this populationyproto be amongst the more
enthusiastic participants, there are signs thathgarticipation is extremely limited.
Figure 42 below shows the responses from just B9eConstituency member
organizations on the question of how often theyigaate in a PDP. Just fewer than
50 per cent of respondents said that they hadrenineer participated or only
participated very rarely in a PDP. Not surprisinglymost all organizations

represented by Councillors said that they partieigpan every PDP.
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Figure 42: How often Constituency members and Counitors participate in a
Policy Development Process

B We take partin every PDP

Constituency
Member .
B We regularly take partin a
PDP
B We only take partin a PDP
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@ We very rarely take partin a
i PDP
Council
Member O We never take partin a PDP
T
0 20 40 60

Number of survey respondents

9.8 We encountered a range of views about the diveasitymix of participation
involved in policy development work. Some of outeiviewees suggested that a
major weakness is that the same individuals takeipanany PDPs, and this limits

the diversity of views and can encourage inwarddlog and self-affirming policy
outcomes. As one interviewee suggested, ‘this giteduces results that were desired
by involved individuals rather than their Constitages as a whole’. We heard similar
iteration around this theme, where the impressias that the same people had
succeeded in influencing ongoing rounds of polieyelopment to their own ends.
Others tended to be more sanguine about the gmatiich process, suggesting that in
a well-functioning GNSO the right people shouldiméhe process already through
the Constituency system and that the need for supgitary external expertise should

therefore be limited.

9.9 We analysed the mix of participants involvedha six WHOIS Task Forces and
the Privacy Steering Group (as shown in Figure@/apto get a sense of who is
taking part and whether there is sufficient turrcased renewal of participants. We
looked at 122 representative seats across thesea semmittees, and found that
roughly two-fifths were GNSO Council members, amae-fifths representatives
from the Constituency executive structures and negsiip. Figure 43 gives an
overview of the number of representatives that €zmfistituency has had involved in
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WHOIS Task Force work, and the number of times eaphesentative has served
across the seven different TF/groups. Given thak Forces have merged twice (as
shown in previous Figure 8), we reckon that pgytition in 3 Task Force would be an

average level of involvement.

Figure 43: Analysis of individuals taking part in WHOIS Task Forces, by
Constituency

I I I
Intellectual Property 0One TE
i I
Non-Commercial Userg OTwo TF
i I
Registrars O Three TF
R I
GTLD Registries B Four TF
i I
Business and commercial W Five TF
Internet Service Provide B Six TF
M Seven TF
ALAC
T T T
0 2 4 6 8 10

Number of individuals involved in WHOIS Task Forwerk

9.10 In terms of numbers of the individuals repnéisg each Constituency on the
Task Forces and Steering Group, the IP, NCU andsRars have 9 each, closely
followed by gTLD Registries. When calculating tioéed number of representative
seats held by each Constituency however (i.e. nuofiiadividuals x number of
groups they have served on), we find that Regsstarel Registrars both have 19
seats, BC and IP have 17 each, with NCU at 15 &Rdat 13. This may confirm the
view that those individuals who have a direct besincentive to participate will
inevitably be better represented. The NCU casatesasting as this Constituency
shows a high degree of diversity in terms of ggttifferent faces involved, but fills
fewer seats on Task Forces. This may be simplyptwith limited time and resources
within this Constituency given that representatiaes generally not financially

subsidised. The BC is the only Constituency whiak & member who has been
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involved in every WHOIS group. The ISP Constituerscthe only one with fewer

individuals (4) than groups (7).

Quote Box 21: On Task Forces

‘Volunteers are disinclined to write policy...progsesn Task Forces is
constrained by the fact that policy writing has®done’

‘It is all the same people...you never see any neesfa

9.11 One opportunity for infusing the PDP with coemts and views external to the
Council and Constituencies is the invitation fobliticomment. As the Figures above
show, there are generally two periods of public s@nt in each PDP, one just after
PDP Day and the other after publication of thelfregort. In order to gauge the
strength and diversity of this comment, we caroatisome basic analysis of public
comments received on six separate PDPs, in terieadrigin of these comments,
the number, and the total word count (as some atigic of comprehensiveness).
Figure 44 below shows that by far the most poppildalic comment session was the
original Uniform Domain Name Resolution (UDRP) mged by Working Group A
of the DNSO in 1999. The bulk of these commentsec&om interests broadly
representing the domain name holders (shown by i\tHe table), who felt that
they had not had adequate access to the develoiiet policy, which took place
under the responsibility of the World Intellectiabperty Organization (WIPO), and
that it should be reviewed within the structureshef Names Council under the
DNSO.
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Figure 44: How respondents scored different aspectd the Policy Development
Process in our survey

The main broad groupings or categorizations for eale public
comment submitted
Detailed DNH 12 Registr Registrar| Spam | TOTAL
Business gistry g P
16,200 36,830 6,000 20 59,050
DRP (1
v (1999) 29 61 15 1 106
7 18,1 2 29,710
WHOIS 1 (2004) ,530 3,880 8,100 00
9 10 13 1 &3
4,590 4,780 17,150 26,520
WHOIS 2 (2004
015 2 (2004) 4 5 10 19
7,440 11,200 16,230 34,870
WHOIS 3 (2004)
9 8 10 27
New Registry 220 1,290 750 400 815 3,475
Services (2004) 2 2 1 2 4 11
17,440 280 4,000 3,050 3.130 2,460 | 30,380
New gTLD (2006)
29 2 5 1 2 13 52
53,420 56,970 62,770 3,800 3,430 3,495 | 183,885
TOTAL
82 86 65 2 4 19 258

Note: We analysed each public comment and based ocotitent and the person submitting the
comment, we tried to give a broad categorizatioshtow roughly how public comments stacked up.
‘Detailed’ comments were not necessarily partisan to anygomgping and generally sent from
individuals. We use this as a default categoryctonments which do not fall into other groupings.
DNH stands for Domain Name Holders, and includes comtsrfeom this general perspective.
IP/Businessincludes all comments from interests represertinge business or intellectual property
organizationsRegistriesandRegistrars include comments from known representatives ofghe
registration industry stakeholders. This is of ceua rough categorisation.

9.12 Since the original UDRP public comment prodkese has not been an
equivalent level of response for any public comnpentesses held. It is interesting
that looking down the list of contributors for eauftthe three WHOIS public
comments sessions, it is possible to pick the saanees and indeed organizations,
many of which are either Constituency members, @xex officers, or
representatives to the Council. A general impreseidhese data is that the public
comments periods have primarily been an opportdaitonstituencies to find a
way of reiterating the same positions (or elabaatn them) that have been made
through the Constituency statement component gptbeess. The PDP of new
registry services received a paltry eleven commeng®od number of which were
from Registrar Constituency members. The PDP ongEuDs has revived the
public comment process to some extent, at leastins of numbers of contributors.

It has still only received 52 contributions comhte over one hundred for the
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original UDRP, nevertheless it is the only PDPelistvhich has received comments
from all groupings of Constituents, illustratingedatively wide relevance across all
GNSO Constituencies.

9.13 Our interviewees and survey respondents rémeidsue of scope in terms of
what the Council should be launching PDPs on, amak\t should not. This
effectively raises the question of what counts@gp. Some of our interviewees
suggested that the scope of the GNSO should be@wnane limited largely to
policy issues relating directly to technical andnagement aspects of the DNS. As
one interviewee pointed out ‘we should not attetopam all consideration of all
issues into the GNSO [...] The Board must recogriia¢ policy recommendations
and analysis can and should come from outsidesoGiNSO and be prepared for
narrow recommendations to come from the GNSO’. Othenments along these
lines suggested that the Council has a tendenggttmvolved in what are effectively
contractual issues between providers and ICANN. grbblem from this point of
view is that ‘there is no limitation on scope [..rjdaissues that the Council deals with

are largely those that its members have businegslibical reasons to consider’.

9.14 Others suggested that initiation of PDPs d¢tamnde traced back to isolated
events. For example, people have suggested thRDReon new registry services can
be explained by a need to respond to the Verisgefinder’ situation, and more
recently, the new PDP on amendments to existing@ctnal agreements is a direct
response from the Council to the dot.com settlemht Verisign. This raises
implications for the scope of the PDPs and thergxtewhich a PDP is seen as ‘the
only tool in the Council box [...] and it is a blutatol at that’. For example, as one
interviewee from one of the smaller Registries sted:

The gTLD Registry Services Contract PDP has beamclzed

on the basis of the Verisign settlement, a verydmadext. It

also suffers from the inappropriate attempt totteflal LDs in

the same fashion rather than to look for ways tegite the

policy-making whenever feasible.
9.15 Interviewees have suggested to us that warledaout by the GNSO can often
be traced back to issues relating to Verisign. ftleey development process on how
to review and control for new services introducgaehisting gTLD Registries for

example can be traced back to a decision by Verisiggeptember 2003 to redirect
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Internet users who had made unresolved requesssgdarticular second-level domain
in the dot.com and dot.net space to a dedicatetidlaargeable) Verisign directory
and search service. This led to criticism of ignsby ICANN on the grounds that
this action was taken unilaterally and was congidex serious threat to the stability

of root. Verisign withdrew the service pending fetinvestigation.

9.16 A further example of policy development dergvirom Verisign action is the
most recent PDP in early 2006 focusing on amendsitertontractual conditions of
existing contracts with gTLD registries. This conreshe wake of the much
publicised and highly controversial decision by I to settle new terms for the
dot.com registry contract with Verisign, despiteequest from the Council to
postpone any settlement until the details of thereat could be reviewed by the
GNSO. This is a good example of how action of@lo@ncil can run counter to
strongly held views by one or more Constituendigis.gLTD Registries in this case
who have set out the following statement on scdki® work:

Unless those who object to (the dot.com settlenwnt)make
a reasonable case that the disrupted terms andiooisd
threaten ICANN'’s ability to preserve interoperafilistability,
and security, they are not properly the subjed¢CANN
consensus policy making.
Registries go on to say however that ‘while undgrsd registry operators
believe that the answer is a rather emphatic we’have no objection to a

serious debate on the question’.

9.17 Another issue that was raised in the indepaiméeiew is the extent to which
policies made by the Council are reviewed for dffeness once they are in
operation. Many of interviews with Council membezaffirmed this points,
suggesting that almost all the policy developmenbmmendations that had gone to
the Council in recent years had not been subjefciimv up work or review. In our
survey we asked respondents to identify strengtdsaeaknesses of recent examples
of policy development work, such as the Expired RonDeletion PDP and work on
WHOIS accuracy and bulk access. A common weakméssd was the lack of follow
up work carried out. One respondent from the Reggi€onstituency summed this up
by suggesting that the main weakness is the ‘ldcheasurement done after the

policy is implemented to measures the effectiveésise policy [...] The expired
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domain deletion PDP was developed to deal withegifip issue (i.e. registrars failing
to delete names properly). There has been no asalysvhether registrars are

complying with this policy’.

10. Voting and policy consensus

10.1 There is a strong democratic principle atibart of the policy development and
operational culture of the GNSO. As illustratedabm the review of Constituency
structures and procedures, voting is integral lecsen of Constituency
representatives to the Council and executive aicéoting procedures are also
stipulated for all policy consensus work acrosssiturency members. Some
Constituencies have relatively straightforward onganization-one-vote systems
while others use more weighted systems takingantmunt factors such as size and
market share. Some Constituencies insist on tenmslifor their executive officer
positions and for their Council representativesilevbthers tend to take a freer
approach to terms of service for their electedesgntatives. In the GNSO Council
voting is equally, if not more, central to ‘dailyusiness. Councillors are called to
vote on all manner of procedural and substantisteels. They are called on to vote for
the Chair of the Council each year, and to votevim Board Directors (Seats 13 and

14) as when necessity arrives.

10.2 Between January 2003 and October 2004, Cdonscgarticipated in 63 separate
votes across 23 Council meetings, an average piijuter three votes per meeting.
We analysed this voting in more detail to get eseasf the types of issues that were
subject to votes. We grouped each vote in termghether it was a procedural vote or
something more substantive on policy or decisidatireg to questions to the Board.
Figure 45 below indicates three types of procedurtd (marked in red):
1. Decision to form or dissolve a committee or a wogkgroup;
2. Decision on a matter of process relating to ger@aaincil work(for
example, appointments, thanks, fund transfer)
3. Decision on a matter of process relating to a FiB&uding both Task
Force issues and ‘committee of the whole’)
We also grouped three general types of more substarotes (marked in blue):

4. Agree to progress to the next stage of a PDP;
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5. Request to the Board or request to communicatetivélBoard;

6. Substantive policy issue or vote on policy recomdagions.

Figure 45: Analysis of voting in the GNSO Council btween January 2003 and
October 2004

Agreeing on PDP process (includes Ta
Forces or committee as a whole)

Substantive policy issue or vote on poli
recommendations

Agreeing on other process (e.g. appointme
thanks, funds)

Agreeing to progress to the next stage o
PDP

Request to the Board or to communicate w,
the Board

Form a committee or group to consider
issue

0O 2 4 6 8 10 12 14 16 18
Number of Council votes (Jan 2003 to October 2004)

10.3 We conclude from these indicative groupings jilnst over half of all votes taken
during this period were of the more procedural kifidere were around 14 votes that
were what we would class as votes on substantifeypmr elections to the Council
Chair or ICANN Board (one quarter of all votes takdt is perhaps also surprising
that there were only ten votes taken to progredisemext stage of a PDP within a
period of 20 months. Given that there were at leastfull PDPs in progress during
this period, and the PDPs as suggested above iaeead)g set to last around 6
months, we might have expected a few more vot#sisrcategory given that there are
at least four separate points in a PDP where the€lwill vote to continue to the
next stage. We counted votes to defer vote to ¢xé meeting as a procedural vote

relating to the PDP (point 3 above).

10.4 In order to get a picture of the level of dregement or abstention across
different types of votes, we calculated the incmeaf ‘No votes’, ‘Abstentions’, and
‘Did not vote’ for all votes cast (1,254 in totéalgtween January 2003 and October

2004. This revealed a remarkably low rate of disagrent across Constituency
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members of the Council, even on votes that we gro@s substantive policy votes or
elections to the Council or Board. Figure 46 beteproduces the same groupings or
types of vote, but now shows at the tip of eachtiamumber of ‘No votes’,
‘Abstentions’, and ‘Did not vote’. Surprisingly threghest number of No votes came
in the top category [Group 3 above] on procedwwsliés around PDP. These tended
to be disagreement across the Constituencies otherhi® delay Council votes on
initiating a PDP. There were very few ‘No votes’ substantive policy issues (Group
6 above], although there are some abstentionshwhay have been the result of
disagreement. We were not able to gain accesstitaguecords from 2005 and 2006
despite a number of requests. One ex-Board membgested that ‘one of the
shortcomings of the Council is that they act toachmlike a legislative body’. The
number of votes passed, often on the seemingly mwistl of items, would certainly

support this.

Figure 46: Analysis of ‘No voting’ and ‘Abstentions across all 1254 individual
votes cast by Councillors between January 2003 ar@@ctober 2004
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10.5 The low level of disagreement shown in thiagla of Council voting (January
2003 to October 2004) is surprising when one takesthe broad diversity of views
on key policy issues across Constituencies thatave encountered during this
research. If there has been one consistent patté¢he views that our interviewees
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have put forward, it is essentially that thereag@al consensus on some fundamental
policy issues. Within the GNSO Council there argy\abvious divisions across
different Constituencies on issues such as thegserpf WHOIS database, on issues
surrounding the introduction of new gTLDs, and othgportant legacy issues such as
the role of policy development in relation to ekigtcontracts with registration
industry stakeholders. One interviewee characigtise culture of the GNSO by
suggesting that ‘the only thing that the GNSO ogire@ on is the time’. After pausing
for reflection on this statement, he added ‘bunttiere is the time zone problem’.

10.6 Any basic review of Constituency statemenisubes of meetings, and mailing
lists reveal very fundamental and often intractalgsions on the substance of policy
recommendations. On the recent discussions ardwenplurpose of the WHOIS
database, the Combined Task Force eventually pugatigrnative formulations
forward to the Council on the purpose of WHOIS, @yras a result of the fact that
the Task Force had been unable to break down tabiecdivisions between the
Registries and Registrars on the one hand, ancbiinéined interests of the BC, IP
and ISP Constituencies on the other. The formulatigpported by the registration
industry and the Non-commercial Constituency emgasiaa harrow conception of the
purpose of WHOIS, driven largely by a cohabitatbdmterest between registration
stakeholders interested in limiting the businestcthat wider access rights would
impose and privacy stakeholders interested in safeljng the personal data of
registrants from governments and private secterasts. The formulation supported
by the business and IP interests envisaged a miagr purpose for WHOIS,
underpinning their own interests in having accessata about registrants who may

potentially infringe the rights of established ifgetual property.

10.7 The same potential for intractable positionthe Council can be seen in the
current discussions around introduction of new g$LID June 2005 the BC, IP and
ISP Constituencies published a joint ‘White Pagetting out a position in support of
introducing sponsored gTLDS on a first-come-firstve basis with adequate
‘sunrise’ provisions. Usually White Papers settbt policy of a government around
which debate can take place in the legislaturev#e unsure to what extent this
document could be called a ‘White Paper’ in thikcssense. An alternative view on

introducing new domains might be one representeahieyor two of the large
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registrars. This would see a much freer and libgpaloach to introduction of new
gTLDS both sponsored and un-sponsored, with vargpayoaches on how to allocate
names. As the BC and IP position sketched aboves&efavour a more constrained
approach and limits on the amount of new domaigepaat could potentially give
rise to abusive behaviour of IP interests, it & s reasonable to assume that the
Registrar position is a reflection of an inter@sanything which increases the
possible number of names on the market. Anothenpiaof potential intractable and
ongoing counter positions might include the new RDRmMendments to existing

conditions set out in registry contracts with ICANN

10.8 There are various clear advantages to haVlitlgeae stakeholders in the same
forum. All views are made known, and even if they at times largely predictable
positions held until the eleventh hour, there aediits to having views clearly
articulated. One or two people at most suggested that registration interests and
user interests should be completely separated éaxch other. The problem lies in
how to interpret and control for these predictabfterences, and somehow fashion
consensus (or something resembling consensus)ther. As one Board member
suggested, ‘it leaves me with uncertainty about tmachieve bottom-up consensus
policies when the parties who help to formulateséhpolicies have fundamental
conflicts’. This chimes with many other views twa heard from interviews,
basically pointing out that most Constituencieseheno much at stake both in terms
of day-to-day business and in terms of personaliheod and status to concede on
issues where they would be better off either peigietg a position of status quo, or

simply dogmatically sticking to an intractable stan

10.9 This syndrome, if that is what it is, presegutsblems for the Board in terms of
its ability to interpret Council recommendationslanake a judgement on whether to
adopt them. On policy development such as the eevgtry services PDP, which was
largely setting up procedural provisions for revigvany changes implemented by
gTLD Registries, issues may be relatively uncordgreial and therefore relatively
easy for the Board to agree. Any policy issuesctviare anything more than
uncontroversial or completely watered down willvitably bear the predictable signs

of partisanship. As another Board member told us:
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The Board will receive diverse interests that it wow have
to resolve or reconcile...it is unlikely that the Boavill get
from its various policy initiatives a coherent vi¢hat does
not contain input doesn’t contain some of the inpable
conflicts that these groups exhibit.

Figure 47: Graph showing different levels of majoriy and the impact on
consensus between Constituencies
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10.10 Figure 47 above represents this general gmobi very basic graphical terms.
We can represent the relationship between domanerelders in general
(encompassing all registrants globally who holéaegic domain names) and the
views of stakeholders who have an interest in gpolicy by a normal distribution
curve. General welfare of domain name holderspsaiented on thg-axis.Varying
extremes of views on particular issues relevagflioDs are represented on the
axis For example, narrow conceptions of the purpose BOMNs would tend towards
the left hand side of theaxiswhereas wider conceptions would tend towards the
right. The same kind of thing can be applied teeothsues, such as introduction of
new gTLDs. The challenge is therefore to engimeasensus so that both extremes
are forced inwards towards the centre. The blueilhgstrates an example of how
different blocs may settle on a final position whincorporates too much of the two

extremes, and in substantive policy terms, leavestuch unresolved. The recent
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WHOIS decision on formulation 1 and 2 is an exangblthis, where effectively you
have an agreement to disagree in order that theepsacan continue in some form or

another. Consensus is too widely based, too laysa, worst, non-existent.

10.11 By forcing the area of consensus inwards tdsvihe centre, the terrain for
actual substantive agreement narrows (illustratethé red box), and in doing so the
overall welfare to domain name holders increasew/és from Point A to Point B). In
the area designated by the red box, consensusdsfioytion deeper and much more
focused around agreement on practicable measuddsesson broad conceptual
debates. There is also a much greater likelihoatistakeholders inside the area will
be obliged to stick to commitments in later roun@ipolicy development. Such is the
level of cynicism across ICANN about the relatiapdhetween what people say and
where interests lie, that many of our interviewegsressed anything from surprise to
disdain at the idea that consensus is possibleghecurrent set up. One or two
people suggested that we had a ‘strange idea skosns’ in the sense that there are
simply too many business, reputation, and perdoredinood interests at stake in this
narrow community for consensus to be a relevantrealistic option. As previous
quotes from Board members and other stakeholdees ©wggested, the ‘system
might just be too broke to fix’, ‘people don’t wardnsensus’, and ‘getting
[organizations] to agree to change is hard bectnese are the ones directly profiting

from continuation of the status quo’.

10.12 For all the focus on voting and the imporéaot‘super-majority’ outcomes,
there are some very systemic characteristics isyatem, which tend to perpetuate
intractable positions. The current voting systemeasigned so that the BC, IP, ISP
and NCU Constituency members may cast one vote gaother words each of these
Constituencies has 3 votes and in total cast 1@sv&egistry and Registrar
Constituency representatives however are entilexst 2 votes each, in effect giving
them weighted double votes and the same numbeste$n total as the other 4
Constituencies. This recognises that these regi@tr€onstituencies are ‘under
contract with ICANN obligating them to implementAGIN-adopted policies’, and
therefore they should hold a relatively greateluierice over policies, which have
practical implementations for their business. Themope for certain Council votes

to be held under conditions where all Constituergyesentatives (including
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Registries and Registrars) have one vote each. hdimg Committee representatives

to the Council may cast one vote each. This maketahof 27 votes.

10.13 Figure 48 below shows some possible scenfard®w votes might line up,
and how the current system perpetuates intracpadsions. In this graph theaxis
represents the strength of consensus ang-thésshows how different Constituency
votes may stack from left to right. Scenario 1 esents broadly the outcome of the
recent vote on the purpose of WHOIS. Here RegstRegistries, Nominating
Committee, and NCU Constituencies amassed 18 \axtbgving a 67 per cent
super-majority. This was achieved without breakimgopposing bloc represented by
BC, IP, and ISP Constituencies. By raising the egiuthreshold to over 72 per cent
however, a central requirement for a system knosmegally as Qualified Majority
Voting (QMV), it would be absolutely necessary floe winning majority in this case
to break into the opposing bloc and secure at Rastes from either the BC, the IP
or the ISP Constituencies (of course it does nee lta be the BC as this Figure
suggests — this is drawn in this way for illustratpurposes only). By stipulating this
requirement that potential must be broken fromaiset, experience has shown that
stakeholders are obliged to think in terms of howlévelop policy that will in some

way attract the more moderate ends of the oppdautmpns.
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Figure 48: Some possible scenarios for voting outews in the Council

Strength of consensus

27 votes(100 per cent)“

20 votes(74 per cent)

18 votes(67 per cent)

15 votes(56 per cent

Scenario 1 NOMi NC ‘ B | |sp-
Scenario 2 - ISP| B ‘ NC INOM

NOTE: We recognize that Registries and Registrarg not always vote similarly. Just as BC, IP and
ISP will not always vote together. We have portcagleem together in this diagram for illustration
purposes.

10.14 Looking at Scenario 2 we see that the cuggstem makes it impossible for
the BC, IP, and ISP to gain a super-majority op6¥ cent without in some way
gaining the support of the Registrar and Registgsiituencies. On issues such as
WHOIS, this presents an obvious incentive for tiiz B> and ISP to block progress
in other ways related to the policy developmentpss. Even if these Constituencies
would deny that this was the case, the systent igpsi such a way that they would
be misguided not to at least think about it. Evetn the Nominating Committee and

the NCU onside, these Constituencies can only aelié per cent of the vote.

10.15 Having a systemic incentive from the outeetJonstituencies to develop
policy positions, which are in some way acceptablepposing blocs, can help to
mitigate the kinds of intractable differences tate discussed above. It might be for
example, that certain smaller Registries within@mastituency may find more in
common with diffuse business interests than withdaRegistries within their
Constituency. Alternatively middle-sized registraray find a similar thing, and so in
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developing policy positions Constituencies are miecéned to think about how their
positions can be tailored to attract others. S¢erg&aabove represents one possible
example of a more disaggregated voting outcomerev@enstituencies might be split
and intractable blocs loosened. It is perhaps @iy to suggest that Registries and
Registrars will always vote together on all issigh issues on the table such as
amendments to existing registry contracts, it ghhy possible that Registries and

Registrars will line up on opposing sides.

10.16 Many of our interviewees have raised theeisgwoting in the Council. Some
have suggested that there is too much voting, aedsinclined to agree on the
strength of the data presented above and the soateptrious lack of disagreement.
But there is clearly a problem that the momentasdaecome important enough to
selective interests, the emphasis on voting iswashrpart of the problem as it is part
of the solution. As one Board member suggested; atl about voting. The whole
emphasis on voting has really got out of hand [n .gffect it is a kind of legislature
where voting is terribly important’. Other peoplavie suggested the weighted voting
arrangements are a kind of necessary stabilizengare that supplier interests can
never be undermined without supplier consent inestorm. This links to a further
interesting diagnosis that the weighted votingrageanent is a symptom of a system
that is broken. ‘Weighted voting should not be seey...you shouldn’t have that

problem in the first place’.

10.17 Research has shown that voting systems @ frequently normalise very
high levels of consensus across members, and eartina effect that voting becomes
a mechanism for rubber stamping policy work that &laeady been designed from the
outset in such a way that there will have to béga fevel of buy-in at the end. The
work therefore is done at the executive policy digwveent stage rather than, as recent
examples have shown, in a rushed and unsatisfastyyat the eleventh hour by
Council members ‘just wanting to find some kind@$olution to an issue that has

been dragging on...however temporary that resolutiag be’.
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11. Future challenges for the GNSO

11.1 We asked our survey respondents to think abeunost important future

challenges for the GNSO in the next 2 or 3 yeasswih all our questions we asked

them score a range of possible challenges on a etalto 7, and then assesses which

were the most important and least important. Fig@&elow shows the number of

times each challenge ranked highest or joint higlaesl the number of times that

each one rank lowest or joint lowest. The resudtsficem many of the major issues

that have been raised in this document. Issuesasuchproving the overall quality of

policy making, better transparency and opennessbesadening the range of

participation in policy development were all nda top.

Figure 49: How respondents to our survey viewed somfuture challenges for the

GNSO
Ranked Ranked | Net rank
highest lowest
Improving the quality of gTLD policy making 35 17 18
Improving transparency and openness in gTLD polic
development 40 oz 18
Representing more effectively the views of Internet
users worldwide 36 24 -
Broadening the range of organisations participaiting 28 23 5
gTLD policy development
Some other challenge 7 2 5
Encouraging more intensive participation by major 29 25 3
organisations in gTLD policy development
Raising the profile of the GNSO as a policy devetept 24 34 10

body

NOTE: 1. Another challenge: avoiding capture of pladicy development process by a few activists
who do not adequately represent the communitigsdlaém to represent. 2. Being proactive and not
reactive. 3. Being viewed by ICANN staff for guidan 4. GETTING ICANN TO ACTUALLY

imbibe the bottom up consensus approach and ackdgelfeedback of the GNSO 5. The GNSO
should not attempt to develop all policy, but oa tontrary look for ways to delegate policy
development 6. Letting Registrars know they existRedefining the constituency structure and
professionalizing the policy development procesthde GNSO has to become significantly more
powerful - more like a legislature/regulator (whiwbuld require major reform of its structure) - or
significantly less powerful and the decision makéghority pushed elsewhere, to national govts,

and/or the staff and Board. Many of the more gdrpolicy development and outreach processes might

be better handled via the new UN Internet Goveradaum. GNSO needs to think about how it will

intersect with that.
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Appendix 1: Our Methods

Al. At the end of February 2006 we set up a basearch websitevivw.icann-
gnsoreview.orpthrough which we aimed to collect as wide a ranip@ews as
possible about the GNSO and gTLD policy developmenk in ICANN. The
website homepage translated into 8 world languégeglish, Chinese, Arabic,

French, German, Russian, Spanish, and Portugueskjye posted some basic
material explaining the objectives of the reseancth a brief glossary to translate
ICANN and DNS jargon for the uninitiated. The domaame was designed to
include references to both ICANN and GNSO in otddncrease the chances of
recognition with business and non-commercial stakirs who would be more
familiar with ICANN and less so, if at all, withehtGNSO. The website offered four

main channels for people to register their viewshenGNSO as follows:

Survey questionnaire for Constituency membéesdesigned a relatively short
online questionnaire to be completed by liaisonsepresentatives from
member organizations of the six GNSO Constituendesrder to increase
potential for comparison across Constituenciesdlseirveys were generic in
structure and content. They were designed so ¢lsabndents had the option
of working through them quickly (in 15 minutes @) simply inputting scores
on basic Likert scales (from 1 to 7) for differaspects of Constituency and
GNSO performance. There were also free text baxeespondents to write
in comments or views at the end of each questibis dimed to generate a
combination of quantitative data showing relativ@mns across clusters of
questions, and more qualitative comments on the GN8engths and

weaknesses, and so on.

Survey questionnaire for individual$is survey was designed to capture the
views of individuals active within ICANN (or on thgeriphery) on the GNSO
and its policy development work. There is a narbmhighly intensive
community of debate around ICANN, particularly adividual ‘blog’ sites

and discussion forums. We wanted to capture thesvad these ICANN
participants or knowledgeable observers. We algibeict ICANN staff
members to complete a survey from their own indigidoerspective.
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Survey questionnaire for non-member organizatnsmportant aspect of
this research was to try to find out why organiagi from business and the
civil society do not participate in the GNSO Consthcy structure. This
survey was designed to collect views of non-menobganizations on the
GNSO (and failing that, ICANN).

Email posting facilityin order to canvas views globally we set up aniema
facility capable of receiving comments in any wdddguage. This provided a
free and open channel for views on the GNSO andNRAThe surveys above
were only available in English, as we were simphjted by resources and

time constraints.

A2. We were keen ensure the integrity of survepoases, in the sense that an
organization or individual could only submit one\gy and that data inputted would
be secure and only accessible by them. In ordenptement this, we opted to assign
usernames and passwords to all survey respondauntsesearch team sent this
information to all Constituency members with anitatiton to complete the survey.
For individuals and non-members, we asked respdsdersend us a short email
requesting username and password. The risk of@uepproach is that potential
respondents will be put off from completing a syrbg the effort involved in
requesting log in details. Our view is that theegrity and security of the survey
responses was a high priority, and that by askesgandents to do this little bit of
administration, we would increase the chancesrésgtonses we did receive were

serious and authentic.

A3. It is almost always insufficient to assume thiatply by setting up a research
website and putting some surveys on it, peoplelvelinherently interested and will
respond. During March 2006 we employed a groupddf3E post-graduate students
to carry out work to encourage Constituency memteevssit the website, solicit
comments in languages other than English, and giyeet as many and as diverse a
range of organizations as possible to contribwtiew. Our students were allocated a
Constituency each and asked to establish contéictairegistered member
organizations, identify the key person, and enageitaem to complete a survey.
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Constituencies list members on their websites tging degrees of detail and
accuracy, and so this work combined working fromtaot information provided on
Constituency websites, lists provided by Constityesecretariats, and
straightforward cold calling or emailing.

A4. Our students were also allocated world regewtording to their particular
language skills, and asked to identify named cdstiacmajor organizations that
might have some interest in the global Domain N&ystem, ICANN, and by chance
the GNSO. We intentionally left the scope for comiseelatively wide to encourage
as many views as possible. The languages coveckdied all those translated on the
website homepage as well as others such as HiddTarkish. Invitations were sent
to named contacts to visit the website and posinantent.

A5. A separate strand of the research has beamtiuct in-depth and semi-
structured interviews with around 80 stakeholdétseeinside the ICANN process or
at varying degrees of distance from it. These uers have been conducted either
by telephone conference, or face-to-face in Brgsaed in Wellington, NZ during the
March 2006 meeting. We hope to conduct furtherlieed discussion at the meeting
in Marrakech in June 2006. Discussions have gdgdasted between 45 minutes and
90 minutes, with practically all of the interviewecorded. We have tried to be very
clear about our commitment to confidentiality prioreach interview, and in all cases
have asked permission from the interviewee to uspearecorder. We have explained
that comments will not be attributed to individuatsorganizations in these final
reports. We have spoken in detail to GNSO Couneiinipers, former Council
members, Constituency officials, Constituency membpresentatives, ICANN staff,
current Board members, former Board members, staff other ICANN supporting
organizations, participating individuals, governmeapresentatives, academics, non-
member organizations, and a range of knowledgeald¢imers’ (remembering that

ICANN is only 7 years old) and observers.

A6. There is a vast range of opportunity for unositre analysis of the GNSO from
data freely and publicly available on the ICANN @ahd GNSO website. As one
interviewee put it, ‘if you have the time and thaipnce you can find practically

everything on the ICANN website...in a way, ICANNfisakishly transparent’.
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Resources such as mailing lists, minutes of megticgnstituency statements,
transcripts of meeting discussions, and data orafformame registrations, provide
rich potential for constructing objective data-lmhsbecks and cross-references
against more subjective comments. We have attenmptied as thorough as possible
in using this kind of objective data source tortgalate positions with our findings
from interviews and surveys. It will, of course, the case that unobtrusive analysis of
specific types of data will only reveal a certamaunt of the full picture. For
example, counting the number of postings to mailistg can often give quite a
reliable and detailed picture of the dynamics ofipgnation across Constituencies.
Nevertheless, it is important to realise the lititas of this kind of analysis, for
example many important discussions might take placigh other channels. In
general, however, we have found that applying baqsantitative techniques to
resources such as ‘tallying’ mailing lists and nregminutes can give surprisingly
intuitive outputs that can be used to support twudé& arguments that we have heard

along the way.
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Glossary
A

Advisory Committee

An Advisory Committee is a formal advisory body reag of representatives from
the Internet community to advise ICANN on a pafacussue or policy area. Several
are mandated by the ICANN Bylaws and others magréated as needed. Advisory
committees have no legal authority to act for ICANWNt report their findings and
make recommendations to the ICANN Board.

ALAC At Large Advisory Committee

ICANN's At-Large Advisory Committee (ALAC) is respsible for considering and
providing advice on the activities of the ICANN, thgy relate to the interests of
individual Internet users (the "At-Large” communitfCANN, as a private sector,
non-profit corporation with technical managemespransibilities for the Internet's
domain name and address system, will rely on thA@lkand its supporting
infrastructure to involve and represent in ICANNraad set of individual user
interests.

ASO Address Supporting Organisation

The Address Supporting Organisation (ASO) advised€ANN Board of Directors
on policy issues relating to the allocation and aggment of Internet Protocol (IP)
addresses. The ASO selects two Directors for tHeNIE Board.

C

ccNSO Country Code Names Supporting Organisation

The purpose of the ccNSO is to engage and proeglgelrship in activities relevant to
country-code top-level domains (ccTLDs). This ikiaged by: 1) Developing policy
recommendations to the ICANN Board; 2) Nurturinggensus across the ccNSO's
community, including the name-related activitiexof LDs; and 3) Coordinating
with other ICANN SO's, Committees, or constituesaiader ICANN. The ccNSO
selects one person to serve on the Board.

ccTLD Country Code Top Level Domain

Two letter domains, such as .uk (United Kingdom¢, (Germany) and .jp (Japan) (for
example), are called country code top level dom@a$LDs) and correspond to a
country, territory, or other geographic locatiomeTrules and policies for registering
domain names in the ccTLDs vary significantly andldD registries limit use of the
cCTLD to citizens of the corresponding country. ®d@ANN-accredited registrars
provide registration services in the ccTLDs in diddito registering names in .biz,
.com, .info, .name, .net and .org, however, ICANd¢sinot specifically accredit
registrars to provide ccTLD registration services.

D

DNS Domain Name System

The Domain Name System (DNS) helps users to fiet thay around the Internet.
Every computer on the Internet has a unique address like a telephone number -
which is a rather complicated string of numberss ttalled its "IP address" (IP stands
for "Internet Protocol”). IP Addresses are hardeimember. The DNS makes using
the Internet easier by allowing a familiar strirfdedters (the "domain name") to be
used instead of the arcane IP address. So insteggirng 207.151.159.3, you can
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type www.internic.net. It is a "mnemonic” devicatimakes addresses easier to
remember.

DNSO Domain Name Supporting Organisation

The DNSO was the original policy SO set up witf@ANN in 1999. In December
2002 the responsibilities of the DNSO were passethe GNSO.

G

GAC Government Advisory Committee

The GAC is an advisory committee comprising apaepresentatives of national
governments, multi-national governmental organsetiand treaty organisations, and
distinct economies. Its function is to advise tGANN Board on matters of concern
to governments. The GAC will operate as a foruntlierdiscussion of government
interests and concerns, including consumer interést an advisory committee, the
GAC has no legal authority to act for ICANN, butlweport its findings and
recommendations to the ICANN Board.

gTLD Generic Top Level Domain

Most TLDs with three or more characters are retetoeas ‘generic’ TLDs, or
‘gTLDs’. They can be subdivided into two types,dapored” TLDs (sTLDs) and
"unsponsored TLDs (UuTLDs), as described in moraibieeélow. In the 1980s, seven
gTLDs (.com, .edu, .gov, .int, .mil, .net, and )ongere created. Domain names may
be registered in three of these (.com, .net, arg) without restriction; the other four
have limited purposes.

Over the next twelve years, various discussionsimed concerning additional
gTLDs, leading to the selection in November 2008e&fen new TLDs for
introduction. These were introduced in 2001 and22@@ur of the new TLDs (.biz,
.info, .name, and .pro) are unsponsored. The otinee new TLDs (.aero, .coop, and
.museum) are sponsored.

Generally speaking, an unsponsored TLD operatesriypulicies established by the
global Internet community directly through the ICANbrocess, while a sponsored
TLD is a specialized TLD that has a sponsor reprtasg the narrower community
that is most affected by the TLD. The sponsor ttarsies out delegated policy-
formulation responsibilities over many matters @ning the TLD.

GNSO Generic Names Supporting Organisation

The GNSO is the successor to the responsibilifiéseoDomain Name Supporting
Organization (DNSO) that relate to the genericl@ domains. The GNSO is the
body of six constituencies, as follows: the Busin@sd Commercial User
constituency, the gTLD Registry constituency, t8E tonstituency, the Non-
commercial User constituency, the Registrar camstity, and the IP constituency.

I

IANA Internet Assigned Numbers Authority

The IANA is the authority originally responsiblerfine oversight of IP address
allocation, the coordination of the assignmentrotq@col parameters provided for in
Internet technical standards, and the managemehedNS, including the
delegation of top-level domains and oversight efrthot name server system. Under
ICANN, the IANA continues to distribute addresseshte Regional Internet
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Reqistries, coordinate with the IETF and otheragsign protocol parameters, and
oversee the operation of the DNS.

ICANN The Internet Corporation for Assigned Names aad Numbers

The Internet Corporation for Assigned Names and blens1 (ICANN) is an
internationally organized, non-profit corporatitrat has responsibility for Internet
Protocol (IP) address space allocation, protocattifier assignment, generic (gTLD)
and country code (ccTLD) Top-Level Domain hameeaysimanagement, and root
server system management functions. OriginallyJnternet Assigned Numbers
Authority (IANA) and other entities performed thessrvices under US Government
contract. ICANN now performs the IANA function. Asprivate-public partnership,
ICANN is dedicated to preserving the operationab8ity of the Internet; to
promoting competition; to achieving broad repreagon of global Internet
communities; and to developing policy appropriatés mission through bottom-up,
consensus-based processes.

IDN Internationalized Domain Names

Internationalized Domain Names, or IDNs, are wetir@sses in your own language.
Many efforts are underway in the Internet commutotynake domain names
available in character sets other than ASCII. Thesernationalized domain name’
(IDN) efforts were the subject of a 25 SeptembdX®@@solution by the ICANN
Board of Directors, in which it recognized ‘thatstimportant that the Internet evolve
to be more accessible to those who do not use 8@ll/icharacter set’, but stressed
that ‘the internationalization of the Internet'sTdn name system must be
accomplished through standards that are open, rapriptary, and fully compatible
with the Internet's existing end-to-end model drat preserve globally unique
naming in a universally resolvable public name shac

IGF Internet Governance Forum

The IGF was set up by the United Nations in 200be@ forum for multi-stakeholder
policy dialogue.

IETF Internet Engineering Task Force

The IETF is a large open international communityetwork designers, operators,
vendors, and researchers concerned with the egnlofithe Internet architecture and
the smooth operation of the Internet. It is opeartg interested individual.

IP Internet Protocol

The communications protocol underlying the Intei(fe}, allows large,
geographically diverse networks of computers to rmomicate with each other
quickly and economically over a variety of physiltaks. An Internet Protocol
Address is the numerical address by which a lopatidhe Internet is identified.
Computers on the Internet use IP addresses to tradiie and establish connections
among themselves; people generally use the humemndfy names made possible by
the Domain Name System (see above).

ISOC The Internet Society

The Internet Society is the international orgamisator global cooperation and
coordination for the Internet and its internetwatkiechnologies and applications.
ISOC membership is open to any interested person.

ISP Internet Service Provider

An ISP is a company, which provides access torterriet to organisations and/or
individuals. Access services provided by ISPs maiude web hosting, email, VolP
(voice over IP), and support for many other appiices.

R
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Registrar

Domain names ending with .aero, .biz, .com, .cdafm, .museum, .name, .net, .org,
and .pro can be registered through many differentpanies (known as ‘registrars’)
that compete with one another. The registrar yamosa will ask you to provide
various contact and technical information that nsake the registration. The
Registrar will then keep records of the contaabinfation and submit the technical
information to a central directory known as theyistry’. This registry provides other
computers on the Internet the information necessasgnd you email or to find your
web site. You will also be required to enter asagtion contract with the registrar,
which sets forth the terms under which your regigin is accepted and will be
maintained.

Registry

The Registry is the authoritative, master datalodsdl domain names registered in
each Top Level Domain. The registry operator keébpsnaster database and also
generates the ‘zone file’ which allows computersotate Internet traffic to and from
top-level domains anywhere in the world. Interrsgrs don't interact directly with the
registry operator; users can register names in TihBlading .biz, .com, .info, .net,
.name, .org by using an ICANN-Accredited Registrar.

RIR Regional Internet Registry

There are currently four RIRs: APNIC, ARIN, LACNEhd RIPE NCC. These non-
profit organisations are responsible for distribgtlP addresses on a regional level to
Internet service providers and local registries.

Root Servers

The root servers contain the IP addresses ofall'tlD registries - both the global
registries such as .com, .org, etc. and the 244topspecific registries such as .fr
(France), .cn (China), etc. This is critical infation. If the information is not 100 per
cent correct or if it is ambiguous, it might notpessible to locate a key registry on
the Internet. In DNS parlance, the information mhesunique and authentic.

S

Supporting Organisations (SO)

The SOs are the three specialized advisory bodasatll advise the ICANN Board

of Directors on issues relating to domain names§GNind ccNSO) and IP addresses
(ASO).

T
TLD Top Level Domain

TLDs are the names at the top of the DNS namingatghy. They appear in domain
names as the string of letters following the lagihtmost) ‘.’, such as ‘net’ in
‘www.example.net’. The administrator for a TLD cmis what second-level names
are recognized in that TLD. The administratorshef toot domain’ or ‘root zone’
control what TLDs are recognized by the DNS. Cominased TLDs include .com,
.net, .edu, .jp, .de, etc.

U

UDRP Uniform Dispute Resolution Policy

All ICANN-accredited registrars follow a uniformgtiute resolution policy. Under
that policy, disputes over entitlement to a domaame registration are ordinarily
resolved by court litigation between the partiesming rights to the registration.
Once the courts rule who is entitled to the regi&in, the registrar will implement
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that ruling. In disputes arising from registrati@aiegedly made abusively (such as
"cybersquatting” and cyberpiracy”), the uniformipglprovides an expedited
administrative procedure to allow the dispute todsolved without the cost and
delays often encountered in court litigation.

W

WGIG Working Group on Internet Governance

This is a UN Working Group that was set up follogvihe first phase of WSIS in
Geneva in 2003. It was asked to address to adh®sss such as developing a
working definition of Internet Governance and idfgirag the public policy issues

that are relevant to it.

WHOIS

Information about who is responsible for domain rans publicly available to allow
rapid resolution of technical problems and to péeniorcement of consumer
protection, trademark, and other laws. The registith make this information
available to the public on a ‘Whois’ site. It isvikever possible to register a domain in
the name of a third party, as long as they agreedtept responsibility.

WIPO World Intellectual Property Organisation

WIPO is an intergovernmental organisation baseéd@aneva, Switzerland responsible
for the promotion of the protection of intellectuights throughout the world. It is one
of the 16 specialized agencies of the United Natsystem of organisations.

WSIS World Summit on the Information Society

The UN General Assembly in December 2001 endotsetidlding of the World
Summit on the Information Society in two phases Tirst phase of WSIS took place
in Geneva in December 2003. It addressed the byevage of themes concerning the
Information Society and adopted a Declaration @fidiples and Plan of Action. The
second phase took place in Tunis in November 200&quested the setting up of the
IGF (see above).
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