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Abstract
This contribution explores a lesser discussed provision in the new Platform Work Directive

(‘PWD’): Article 3 on ‘intermediaries’ (originally titled ‘subcontracting liability’ by the EP).

Article 3 is possibly the most ambiguous provision in the Directive, for three reasons: the unusual

drafting history of Article 3, the wording of Article 3 itself and, the amount of flexibility left to

Member States to interpret Article 3 as they choose. Ultimately this means that Article 3 will likely

have very divergent impact in practice. Article 3 provides that individuals providing work for an

intermediary should enjoy the same level of protection ‘pursuant to the Directive’ as those con-

tracting directly with digital labour platforms. There is also reference to joint and several liability,

‘where appropriate’. At the very least under Article 3, the employment presumption in Article 5

should also apply to intermediaries and the provisions on algorithmic management should apply

directly to those in a subcontracting chain. The contribution details the unusual drafting history

of Article 3, then contrasts Article 3’s fit with other EU provisions on ‘subcontracting’, before dis-
cussing whether it was intended as, or might be interpreted as, alternatively a provision on joint

liability or on joint employment. The final section provides a brief reflection on the concept of the

employer, in light of the PWD.
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1. Introduction
While correctly most attention regarding the new PlatformWork Directive (PWD) is focused on the
employment presumption in Article 5 or on the provisions about algorithmic management, this
piece focuses on a less-discussed provision: Article 3 on intermediaries.1 Rather curiously,
Article 3 has been described in initial commentary on the new Directive both as important and, sim-
ultaneously, as a limited provision.2

Article 3 was a late addition to the Directive. It was not included in the Commission’s original
proposal from December 2021 and was added initially by the European Parliament (EP),
although the final version of Article 3 is different from the EP’s proposal (and different again
from the Council’s starting position). In sum, Article 3 governs the situation when a digital
labour platform (DLP) subcontracts for labour, so that individuals providing platform work or
platform workers will be in a contractual relationship with a subcontractor, or ‘intermediary’,
rather than with the platform.3 The provision states that individuals providing work for an inter-
mediary should enjoy the same level of protection ‘pursuant to the Directive’ as individuals con-
tracting directly with DLPs.

The first observation in this piece is to note the ambiguity of Article 3. Article 3 is ambiguous,
as will be discussed below, for three reasons. First, the wording of Article 3 itself is ambiguous;
second, relatedly, Article 3 provides massive amounts of flexibility or freedom to Member States
when implementing the provision; and third, uniquely, the drafting history of Article 3 contri-
butes to its ambiguity. The purpose of this contribution is to discuss the intention behind
Article 3 and to contemplate its possible effects in the different Member States.4 The structure
will be as follows.

The opening section, next, will discuss the unusual drafting history of Article 3. Then, the
second section will discuss Article 3’s ‘fit’ as a provision on subcontracting liability with other
such EU provisions. The third section will discuss whether Article 3 was intended as, or might
be interpreted as, alternatively a provision on joint liability or on joint employment. The fourth
section uses the PWD to reflect briefly on the concept of the employer. The conclusion is that
while Article 3 provides leeway for Member States to implement the provision widely (subject
to provisions on freedom of establishment), it would have been a stronger provision if it was
more limited yet mandatory.5

1. Directive (EU) 2024/2831 on Improving Working Conditions in Platform Work.
2. E.g. specifically, on Article 3: described as ‘critical’ by R Subasinghe, 2 October 2024 (https://x.com/RuwanSubasinghe/

status/1841540065388069170); compare with Fairwork, ‘Fairwork’s Response to the EU Directive on Platform Work
Platforms Should Follow Enforceable Standards!’ (17 March 2024) (https://fair.work/wp-content/uploads/sites/17/
2024/03/Fairworks-Response-to-the-EU-Directive-on-Platform-Work.pdf): ‘comes short’, at [3]. See also ETUI Policy
Brief, S Rainone and A Aloisi, ‘The EU Platform Work Directive: What’s New, What’s Missing, What’s Next’ (6
August 2024) (https://www.etui.org/sites/default/files/2024-08/The%20EU%20Platform%20Work%20Directive-what’s
%20new%2C%20what’s%20missing%2C%20what’s%20next_2024.pdf), at 4–5.

3. Distinction at Article 1(c) and (d).
4. In relation to possible further changes in the future, the International Labour Conference at the International Labour

Organisation agreed in June 2025 to develop a binding Convention and Recommendation on decent work in the platform
economy. (ILC.113/Record No. 6B: https://www.ilo.org/sites/default/files/2025-07/ILC113-Record-6B-%5BWORKQ-
250603-001%5D-Web-EN.pdf.)

5. E.g. M Van Schadewijk, ‘The Notion of “Employer”: Towards a Uniform European Concept?’ (2021) 12 European
Labour Law Journal 363, at 383. (Also, Article 26(2) PWD.)
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2. Drafting history of Article 3
There was no version of Article 3 in the Commission’s original proposal for a Platform Work
Directive from December 2021.6

The first version of Article 3 originated in a draft report, dated May 2022, by the European
Parliament’s rapporteur for the PWD, Italian MEP (and then S&D vice-president) Elisabetta
Gualmini.7 While Gualmini’s report is more well-known for changes suggested to other parts of
the Directive proposal (notably such as to strengthen the employment presumption and suggesting
the provisions on algorithmic management should apply to all workers subject to algorithmic man-
agement whether or not platform work),8 additionally, Gualmini proposed the addition of a new
Article 12b on ‘subcontracting liability’, initially worded as follows:

‘(1) In order to tackle fraud and abuse with regard to the provisions of this Directive, Member States
may, after consulting the relevant social partners in accordance with national law or practice, take add-
itional measures on a non-discriminatory and proportionate basis in order to ensure that, in the event of a
subcontracting chain, platform workers have an effective remedy whereby the digital labour platform of
which the employer (service provider) is a direct subcontractor can be held liable, in addition to or in the
place of the employer, with respect to any outstanding net remuneration corresponding to the minimum
rates of pay and contributions due to the common funds or institutions of social partners’9

Important points to note here would be that this was explicitly a provision on ‘subcontracting liability’
and also the breadth of the suggested provision: with regards to the first layer of subcontracting, the DLP
could be held responsible for missing wages or unpaid social security contributions even though the
‘employer’would be the subcontractor. In this first version of proposed Article 12b, as will be discussed
more below, Gualmini also included a possible due diligence defence for DLPs at subsection 5.10

According to reports of proceedings in the EP, Gualmini’s proposals were strenuously debated
in the EP’s Committee, even before getting to the ‘tortuous’ interinstitutional negotiations between
the Commission, EP and Council (so-called ‘trilogues’).11

The final version of the report, which formed the EP’s starting position for trilogues, was subtly
different with regards to the proposed Article 12b.12 For instance, the original inclusion of a pos-
sible due diligence defence was removed. In addition, the reference to ‘tackling fraud and abuse’
was moved to an amended subsection 4, and the substantive part of subsection 1 was widened

6. COM (2021) 762 final (9 December 2021).
7. EMPL_PR (2022) 731497 (3 May 2022).
8. E.g. L Bertuzzi, ‘Leading MEP pushes for tight employment protection in platform workers directive’ (10 May 2022)

(https://www.euractiv.com/section/digital/news/leading-mep-pushes-for-tight-employment-protection-in-platform-
workers-directive/).

9. Above n 7, at 90–91.
10. ‘Member States may provide that a contractor that has undertaken due diligence obligations in accordance with national

law or practice shall not be liable.’
11. E.g. J Hooker and L Antonucci, ‘Improving the EU Platform Work Directive Proposal: a Contribution from Emerging

Research Findings’ (November 2022) OSE Paper Series, Opinion Paper No. 28, Brussels: European Social Observatory,
at 11: ‘No less than 1,023 amendments to her proposals were tabled in the Committee on 10th July 2022’. (Description of
subsequent ‘tortuous’ interinstitutional negotiations: e.g. P Ruig, ‘MEPs celebrate victory as Parliament approves
Platform Work Directive’ (24 April 2024) (https://euobserver.com/health-and-society/ardd959d07).) (On ‘trilogues’
under the ordinary legislative procedure: e.g. Rule 70, Rules of Procedure of the European Parliament.)

12. A9-0301/2022 (21 December 2022).
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to read: ‘including with’ respect to any outstanding remuneration and contributions due to the
common funds or institutions of the social partners.

While Gualmini provided an explanatory statement for her report overall, this did not discuss the
proposed new Article 12b.13 From the recitals, it is almost certain that the proposed Article 12b was
prompted by developments following the introduction of the so-called ‘Rider Law’ (RDL) in Spain
(Stop Fake Autonomous Law), which had come into effect shortly beforehand, in August 2021.14

The recitals referred to the ‘experience’ in Spain, noting that after the introduction of a new legal
presumption of employment for delivery-based platform workers, there had been a significant
increase in subcontracting in Spain in platform delivery work.15 To avoid that same fate, the two
most obvious options would be, first, more radically, to attempt to regulate when subcontracting
by DLPs could occur or, second, to apply the employment presumption also directly to DLPs in
relation to those working for or under subcontractors. While the second option is hypothetically
a possible reading of eventual Article 3 PWD, it is not interpreted in that way in initial commentary
on the PWD.16 By contrast, with regard to the first option, Hießl makes the observation that the
proposed Article 12b could indeed have been intended as a deterrent to subcontracting, with refer-
ence to its trio of mandatory inclusion of joint and several liability, covering substantive elements of
the subcontractor’s employment relationships, and no due diligence defence.17 As will be seen
below, the eventual Article 3 is far more ambiguous. It does not appear that deterrence of subcon-
tracting was now an aim, if it ever was. Joint and several liability seems, on the one hand, possibly
required (‘shall’), however on the other hand simultaneously optional (‘where appropriate’); it is
not necessarily clear what joint liability is intended to cover.

Indeed, the Spanish RDL is widely regarded as one of the main inspirations for the PWD gen-
erally, although there are also significant differences between the PWD and RDL.

The two key features of the RDL are as follows: first, a presumption of employment and second,
provisions on algorithmic transparency.18 In comparison to the PWD, the RDL’s employment pre-
sumption, in scope, is far more limited, applying only to individuals providing delivery services for
digital platforms (although the proposal originally was for the RDL also to be wider): in other
words, if referring to the most well-known DLPs, Uber Eats is covered (delivery service),
however not Uber (ride hailing).19 It is reported that during tripartite collective bargaining

13. Ibid.
14. Real Decreto-ley 9/2021, de 11 de mayo, por el que se modifica el texto refundido de la Ley del Estatuto de los

Trabajadores, aprobado por el Real Decreto Legislativo 2/2015, de 23 de octubre, para garantizar los derechos laborales
de las personas dedicadas al reparto en el ámbito de plataformas digitales.

15. Proposed recital 42a, and specifically footnote 1a, to proposed recital 42a. (On subcontracting under the RDL, e.g. Brave
New Europe, ‘Gig Economy Project – Is sub-contracting becoming the new normal in the platform economy?’ (22 April
2021) (https://braveneweurope.com/gig-economy-project-is-sub-contracting-becoming-the-new-normal-in-the-platform-
economy).

16. E.g. Rainone and Aloisi, above n 2, at 4 (‘While this provision does not go so far as to bypass contractual intermediation
and assign the role of employer directly to platforms…’)

17. C Hießl, ‘Multiparty Relationships in PlatformWork: Cross-European Case Law Developments and Points of Departure
for (Supranational) Regulation’ (2023) 14 European Labour Law Journal 514, at 536.

18. For an overview, see A Todolí-Signes, ‘Spanish Riders Law and the Right to be Informed about the Algorithm’ (2021)
12 European Labour Law Journal 399.

19. E.g. Brave New Europe, ‘Gig Economy Project – Spain’s Riders Law comes into Force: Here’s What you Need to
Know’ (13 August 2021) (https://braveneweurope.com/gig-economy-project-spains-riders-law-comes-into-force-
heres-what-you-need-to-know): ‘The initial law was set to include all workers on digital platforms, including for
example those in the home care sector…’
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negotiations in Spain leading to the agreement of the RDL, the so-called ‘big’ DLPs asked for two
concessions when agreement was close to being reached.20 The first concession requested was for a
longer timeframe before the RDL would become effective and the second concession requested was
for the text of the RDL to allow subcontracting. Only the latter was granted.

However, a discussion of Spain would not be complete without further reference to
employment-related regulation of subcontracting more generally. Rodríguez Cardo and Alvarez
Alonso explain that subcontracting is otherwise ‘extensively’ regulated in Spain, with reference
to Articles 42 and 43 of the Spanish Labour Code, which (unlike the PWD) are not sector specific.21

Article 42 applies when ‘subcontracting affects the client undertaking’s own activity’, which means
that the definition of the latter in case law becomes evidently important.22 Rodríguez Cardo and
Alvarez Alonso explain that the effect of Article 42.2 is that the contractor is obliged ‘to check
if the contractor or subcontractor is complying with its duties to pay social security contributions’,
plus joint and several liability for debts in respect of wages owed by the subcontractors to their
employees and for debts related to social security contributions during the term of the subcontract-
ing.23 These two features of Article 42 might be one possible explanation for the inclusion of wages
and unpaid social security contributions in the wording of the proposed Article 12b PWD, if the
Spanish approach more broadly was a template for the amendment. On the other hand, the proposed
Article 12b PWD only referred to an ‘effective remedy’, whereas in Spain, there is additionally
Article 43 on the illegal assignment of workers, which can also impact the identity of the employer.
This provision means that if a subcontractor is deemed to be a ‘shell’ intermediary and not a true
employer, its behaviour will be deemed to be a ‘very serious infringement’, with consequently
stronger financial penalties attached, and the worker in that instance can choose which of the
two entities is to be regarded as their permanent employer.24

While initially it was predicted that it would not be difficult to show an illegal assignment under
Article 43 if DLPs subcontracted with a view to avoiding the RDL,25 Hießl points out that in prac-
tice, a number of subsequent cases have failed, for example against Cabify and Auro, and highlights
a judgment from the Valencia Labour Court in 2022 where it was suggested that a claim under
Article 43 would only rarely succeed where the subcontractor’s role is ‘entirely negligible’.26

The EP’s Committee on Employment and Social Affairs (EMPL) voted to adopt Gualmini’s
amended report in December 2022, with a subsequent vote by the full EP in February 2023.27

During this time, the Council agreed its own mandate for trilogue negotiations; this also included

20. E.g. Brave New Europe, above at n 15.
21. I Rodríguez Cardo and D Álvarez Alonso, ‘Multiparty Work Relationships in Spain: Legal Provisions and Emerging

Trends’ (2022) 13 European Labour Law Journal 492, at 497.
22. Ibid. (‘According to the Supreme Court, the undertaking’s “own activity” is equivalent to an activity that is inherent to its

production cycle.’)
23. Ibid, at 498.
24. Article 43(2); Law on Infringements and Penalties in the Social Order, Real Decreto-ley 5/2000, at Article 8.2.
25. E.g. above n 19: ‘If [the contract] does not contribute anything because the delivery drivers are organised with the plat-

form’s application and only provide the labour, it would be an illegal assignment’ (I Beltran).
26. Above n 17, at 524–531. (Juzgado de lo Social de Valencia [Valencia Social Court] of 12/9/2022, No. 243/2022.) (C.f.

subsequently, e.g. Eurofound, ‘Glovo (Delivery Hero) to Hire Riders as Employees to Avoid Legal Uncertainties’ (2
December 2024) (https://apps.eurofound.europa.eu/platformeconomydb/glovo-delivery-hero-to-hire-riders-as-employees-
to-avoid-legal-uncertainties-110197).)

27. Vote in plenary: 376 in favour, 212 against. (Vote in EMPL: 41 in favour, 12 against.) (E.g. P Bérastégui, ‘EU
Parliament Adopts Position on Platform Workers Directive’, ETUI (15 February 2023)) (https://www.etui.org/news/
eu-parliament-adopts-position-platform-workers-directive).)
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a version of what is now Article 3.28 The Council proposed a new Article 2a, titled ‘intermediaries’,
which tersely stated:

‘Member States shall ensure that the use of intermediaries does not lead to a reduction in the protection
afforded by this Directive’

The difference between the EP’s suggested provision and the Council’s equivalent is a lack of detail
in the latter: the Council’s proposed Article 2a did not state howMember States should ensure there
was not a reduction in the level of protection afforded. Reference to possible joint liability was also
relegated from the main text in the EP’s version of the recitals.29

The next stages in the story of the adoption of the PWD are well-known: trilogue negotiations
led to a first provisional agreement between the different EU institutions being reached in December
2023,30 which almost immediately failed when reportedly as many as 12 Member States expressed
discontent with the agreement in the Council’s Committee of Permanent Representatives
(Coreper).31 Reportedly, from the point of view of Member States in the Council, the first provi-
sional agreement had strayed too far from the Council’s agreed mandate.32 However, it should
be emphasised that Article 3 was not the source of disagreement within the Council: rather disagree-
ment was linked to the mechanics of the employment presumption.33 Council documentation con-
firms a continued commitment in the Council to a provision on ‘intermediaries’.34

The first failed provisional agreement was followed after further trilogue negotiations by a
second, different, provisional agreement, reached in February 2024.35 While the second provisional
agreement also almost failed in the Council, it subsequently formed the basis for the final
Directive.36 In its final version, titled ‘Intermediaries’, Article 3 reads as follows:

‘Member States shall take appropriate measures to ensure that, where a digital labour platform makes
use of intermediaries, persons performing platform work who have a contractual relationship with an
intermediary enjoy the same level of protection pursuant to this Directive as those who have a direct

28. Council, ‘Proposal for a Directive on improving working conditions in platform work’, 10107/23 (7 June 2023). (https://
data.consilium.europa.eu/doc/document/ST-10107-2023-INIT/en/pdf.)

29. Recital (18a).
30. E.g. Council press release, ‘Rights for platform workers: Council and Parliament strike deal’ (13 December 2023)

(https://www.consilium.europa.eu/en/press/press-releases/2023/12/13/rights-for-platform-workers-council-and-parliament-
strike-deal/).

31. T Bourgery-Gonse, ‘Member States Deal Heavy Blow to Platform Work Deal’, Euractiv (22 December 2023) (https://
www.euractiv.com/section/economy-jobs/news/member-states-deal-heavy-blow-to-platform-work-deal/).

32. Ibid. (‘Under current circumstances, Member States in favour only represented approximately 38% of the EU’s
population.’)

33. E.g. ibid. (‘Thorny legal presumption.’)
34. Council, ‘Analysis of the Final Compromise Text with a View to Agreement’, 7212/24 (8 March 2024), at 3 (‘remained

unchanged’).
35. E.g. Council press release, ‘Platform workers: Council confirms agreement on new rules to improve their working con-

ditions’ (11 March 2024) (https://www.consilium.europa.eu/en/press/press-releases/2024/03/11/platform-workers-
council-confirms-agreement-on-new-rules-to-improve-their-working-conditions/). Changes related to the employment
presumption.

36. E.g. T Bourgery-Gonse, ‘At Long Last, EU Countries Adopt the Platform Work Directive’, Euractiv (11 March 2024)
(https://www.euractiv.com/section/economy-jobs/news/at-long-last-eu-countries-adopt-the-platform-work-directive/):
‘The last-minute change of heart by Tallinn and Athens broke a blocking minority they had previously formed with
Germany and France [in relation to the second provisional agreement], and enabled the file… to go through.’
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contractual relationship with a digital labour platform. To that end, Member States shall take measures,
in accordance with national law and practice, to establish appropriate mechanisms, which shall include,
where appropriate, joint and several liability systems’

The reference to joint and several liability systems was thus back in the main text of the provision.
However, in terms of the potentially excessive flexibility given to Member States, there are as many
as three references to ‘appropriate’ mechanisms or systems within the one provision (with, in add-
ition, also one reference to ‘in accordance with national law and practice’). With regards to enjoying
the ‘same level of protection as those who have a direct contractual relationship’ with a DLP, the
recitals to the PWD identify specifically two dangers: first, misclassification of employment status
and, second, the use of automated monitoring systems or automated decision-making systems.37

The relevance of those two dangers will be discussed below under the heading of joint liability.

3. A provision on subcontracting liability?
The EP’s proposed original version of Article 3 was titled ‘Subcontracting Liability’, in comparison
to the final version’s title of ‘Intermediaries’, if the change in title alone is significant.38

As well as the title in the EP’s proposed Article 12b, the substantive wording of the proposed
Article 12b also seemed heavily to draw on two provisions specifically on ‘subcontracting liability’
in earlier Directives: Article 8 in the Employers’ Sanctions Directive (ESD) 2009 and Article 12 in
the Posted Workers Enforcement Directive (PWED) 2014.39 This is the alternate and stronger
explanation as to why the proposed Article 12b included reference to wages and social security con-
tributions, when otherwise neither were included elsewhere in the PWD.40

In terms of whether Article 3 PWD and its predecessor versions constitute a good ‘fit’ with other
Union provisions on subcontracting liability, Article 8 ESD and Article 12 PWED also include a
permissive or mandatory due diligence defence (in this instance, for the DLP).41 As mentioned
above, in the EP’s final version of the proposed Article 12b, in comparison, there was no due dili-
gence defence.42 This was a potentially significant – or in the context of previous EU practice,
unusual – omission. While the final version of Article 3 does not track the wording of Article 8
ESD and Article 12 PWED in the same way that the EP’s proposed Article 12b did; similarly to
the proposed Article 12b, the final version of Article 3 also does not include a due diligence
defence for DLPs. On the other hand, as Article 3 is conditioned by multiple references to national
law and practice, if by reference solely to the wording, there would not seem to be a hurdle if a
Member State were to choose to introduce a due diligence defence for DLPs as, in the wording
of Article 3, ‘appropriate to its legal system’. Whether this flexibility in Article 3 would offset a
potential challenge, if the principle of effectiveness of EU law were to be raised, is a different
matter.43

37. Recital 24. (Also reference to ‘undeclared work’ at recital 59.)
38. C.f. see discussion in text below at n 73.
39. Directive 2009/52/EC and Directive 2014/67/EU.
40. C.f. possible new ILO Convention, above n 4, with reference to proposed clause 23.
41. Article 8(3) ESD (’shall’); Article 12(5) PWED (‘may’).
42. Text above at n 12.
43. On the development of the principle of effectiveness, see e.g. J Adams-Prassl, ‘Article 47 CFR and the Effective

Enforcement of EU Labour Law: Teeth for Paper Tigers?’ (2020) 11 European Labour Law Journal 391.
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In addition, while Article 8 ESD and Article 12 PWED are explicitly provisions on subcontract-
ing liability, they are both factually highly specific: applying only to the situation of employing
illegally staying third-country nationals (ESD) and to posted workers in the construction sector
(Article 12 PWED). By contrast, more recently, there is another new Directive which might be
described as dealing more generally with the area of business and human rights, including subcon-
tracting. This is the new Directive on Corporate Sustainability Due Diligence 2024 (CSDDD or
CS3D).44 Also taking into account the Forced Labour Regulation 2024, these three new instruments
might be described as a trio of new aligned EU measures, each contributing in their own way to the
broader field of business and human rights - although the CSDDD would be the dominant instru-
ment for these purposes.45 Nevertheless, it must be noted that in February 2025 the Commission
introduced an ‘Omnibus simplification package’, which included a proposal for a Directive to
amend significantly, inter alia, the CSDDD.46 As part of this package, another Directive was speed-
ily passed in April 2025, to postpone the implementation of the CSDDD and other corporate sus-
tainability reporting.47 With regards to proposed substantive changes to the CSDDD, both the
Commission’s proposal and the Council’s negotiating mandate include a provision to repeal the
planned EU-wide harmonised civil liability regime in the CSDDD.48

However, there is a relevant difference between Article 3 PWD and the original CSDDD in the
provision on civil liability, even if there is only a small chance that the latter will now survive in its
original form.49 While an ‘in-scope’ company under the 2024 version of the CSDDD can poten-
tially be liable for the ‘adverse impacts’ of their subsidiaries as well as ‘business partners in the
chain of activities of the company’ at Article 29,50 this is only where a company has intentionally
or negligently failed to put in place a prevention or corrective action plan, and that failure is
what has caused damage to a natural or legal person.51 In other words, there is a very clear fault
requirement for a parent company or company subcontracting before civil liability can attach.52

It will also presumably be difficult to show that the failure to enact or implement a prevention or
corrective action plan is what has caused the relevant damage.53

44. Directive (EU) 2024/1760.
45. Regulation (EU) 2024/3015.
46. COM (2025) 81 final (26 February 2025). (On Omnibus package more generally: D-G for Communication,

‘Commission proposes to cut red tape and simplify business environment’, at https://commission.europa.eu/news-
and-media/news/commission-proposes-cut-red-tape-and-simplify-business-environment-2025-02-26_en.)

47. Directive (EU) 2025/794 (so-called ‘Stop-the-Clock’ Directive).
48. Proposed deletion of Article 29(1) and replacement with reference to ‘full compensation’. Commission proposal, above

at n 46, at Article 4(12). Council negotiating mandate: 10276/25 (21 June 2025) (https://data.consilium.europa.eu/doc/
document/ST-10276-2025-INIT/en/pdf), also at Article 4(12).

49. Parliament has not yet agreed its negotiating mandate (c.f. EP rapporteur draft report completed in June 2025).
50. Article 2(1)-(2) CSDDD. (The scope of the CSDDD is considerably narrower now compared to the initial provisional

agreement reached in December 2023: reportedly an almost 70% reduction in companies that would have been covered.)
(The CSDDD uses the language of ‘chain of activities of the company’ in preference to ‘value chain’ or ‘supply chain’:
e.g. recital 25.) Note: further changes planned to scope of CSDDD as part of Omnibus package (by Council), as well as
changes to scope of due diligence requirements (e.g. Commission: ‘tier 1’ only, unless ‘plausible information’).

51. Article 10 CSDDD (‘prevention action plan’) and Article 11 (‘corrective action plan’).
52. In comparison, the Commission’s proposal did not explicitly include a fault requirement: proposed Article 22(1) in COM

(2022) 71 final (23 February 2022).
53. Similar critique e.g. of French Duty of Vigilance Law (2017) (Loi no. 2017-399 du 27 Mars 2017 relative au devoir de

vigilance des sociétés mères et des entreprises donneuses d’ordre): e.g. E Savourey and S Brabant, ‘The French Law on
the Duty of Vigilance: Theoretical and Practical Challenges Since its Adoption’ (2021) Business and Human Rights
Journal 141, at 152.
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In comparison, if looking at the wording of Article 3 PWD alone, a DLP under Article 3 could
potentially be held jointly and severally liable for a subcontractor’s wrongdoing without any
requirement for either fault or causation on the part of the DLP. In this way, if only on the face
of it, Article 3 PWD seems far more generous to claimants than the counterpart Article 29
CSDDD, as initially enacted. The question then becomes why platform work would
receive potentially more claimant-friendly regulation. With regards to Article 12 PWED, the
Commission’s explanatory memorandum at the time explained that construction workers were
singled out for special treatment because this is an area where the ‘protection of workers’ rights
is a matter of particular concern’.54 However, it is not clear that persons providing work for plat-
forms or platform workers are necessarily in a worse position compared to the various other indi-
viduals affected by the CSDDD alleging adverse human rights or environmental impacts.

On the other hand, it is highly unlikely that Article 3 PWD would be implemented in this more
generous way. If anything, the reality is that Article 3 PWD is weaker in comparison to other EU
provisions on subcontracting: a Member State, under Article 3, might choose not to institute any
joint liability or could limit the scope of joint liability in accordance with its legal system. On
the former, to explain, it is not even clear that joint and several liability is mandated by Article 3:
the wording of ‘shall’ is potentially undercut by ‘where appropriate’. As for the latter, there are
various modifications to joint and several liability systems possible, for instance, in common law
countries short of proportionate liability, such as the so-called ‘major/minor’ hybrid or the ‘con-
tributory negligence’ hybrid.55 It is for these reasons that civil society organisations have critiqued
Article 3 as a weak provision on subcontracting liability. There tend to be two critiques in this
respect: first, that joint and several liability should have been mandatory or more mandatory, to
avoid any ambiguity in this regard; and second, possibly that there should have been – more in
line with the CSDDD more generally – additionally a requirement for DLPs to undertake due dili-
gence monitoring of their subcontractors.56 (Due diligence checks, as referred to here, are separate
from a due diligence defence as discussed earlier: this would be more similar to a requirement to
audit the company’s value chain). Interestingly, when Gualmini’s draft report was being debated
in the EP, one proposed amendment was to add a new subclause to proposed Article 12b to
require exactly such due diligence checks by platforms, however this was not included in the
EP’s eventual starting position.57

A final comparison might be drawn between Article 3 PWD as a provision on subcontracting
liability and, beyond the EU, the lengthy process at the United Nations (UN) towards a possible
new treaty on business and human rights.58 As currently drafted, the new UN treaty would not

54. COM/2012/0131 final (21 March 2012), at 18.
55. E.g. New Zealand Law Commission, ‘Review of Joint and Several Liability’ (2012), Issue Paper 32, at chapter 3 (https://

www.lawcom.govt.nz/assets/Publications/IssuesPapers/NZLC-IP32.pdf).
56. E.g. Fairwork, above n 2. (‘However, the text comes short in specifying mechanisms for shared liability…When evalu-

ating platforms against the Fairwork Principles, Fairwork insists that platforms engage in regular monitoring of subcon-
tractor contracts and working conditions, if they are to receive a high score. One way to do that is to enforce a mechanism
whereby platforms conduct regular audits of their subcontractors, including via workplace visits, or implement whistle-
blowing systems’.) (Related to Fairwork, see S Fredman, D Du Toit, A Bertolini, J Valente and M Graham, ‘Fair Work
for Platform Workers: Lessons from the EU Directive and Beyond’ (2025) Industrial Law Journal, Advanced Access at
https://doi.org/10.1093/indlaw/dwaf018.)

57. Amendment 961 (L Chaibi et al), proposed new Article 12a: PE732.906 (10 June 2022).
58. E.g. https://www.business-humanrights.org/en/big-issues/governing-business-human-rights/un-binding-treaty/. Eleventh

session of the IGWG to be held in autumn 2025. (Beginning with: A/HRC/26/L.22/Rev.1 (25 June 2014).)
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include a due diligence defence for companies.59 Rather, in the more modern way, it would require
signatory State Parties to establish a ‘comprehensive and adequate system of legal liability’ for corpor-
ate human rights abuses,60 alongside requiring States to make human rights due diligence legislation
mandatory in their national legislation.61 With potential relevance for subcontracting or third party
liability generally, the new treaty would, however, go beyond existing leading case law in two
ways: first, by mandating aiding and abetting claims to be allowed and,62 second, possibly by requiring
States to institute a new corporate duty to prevent human rights abuses by third parties ‘where the enter-
prise controls, manages or supervises the third party.’63 On the other hand, treaty negotiations have
been ongoing for over a decade, and it is unclear if a final version will ever be agreed.64

4. Joint liability or joint employment?
The prevalent interpretation of Article 3 PWD is that it represents, in circumstances where appro-
priate, joint liability between a DLP and intermediary, however not joint employment.65 On the one
hand, this does not matter much in practice. For example, when discussing joint and several
employer liability in Spain, Rodríguez Cardo and Alvarez Alonso state that joint liability in
Spain achieves a similar effect to joint employment in the USA.66 On the other hand, that conclu-
sion depends on two key interpretations: first, in the context of Article 3, what joint liability covers
and; second, additionally, the meaning of joint employment. The next part of this section discusses
first the possible meanings of joint liability under Article 3: another example of ambiguity in the
provision.

Whereas the previous section contrasted Article 3 with other provisions on subcontracting liability,
this section unpacks the meaning of Article 3. Article 3 requires the same level of protection for those
subcontracted as the directly contracted, however: ‘pursuant to this Directive’. The latter is potentially
a significant qualification. On the dangers of subcontracting, the recitals once again refer to two risks:
first, employment misclassification and, second, automated decision-making and automated monitor-
ing.67 At the very least then, Article 3 would appear to require two minimum elements from Member
States: first, the employment presumption under Article 5 must also apply to intermediaries, and
second, in line with the wording in Article 2(1)(b), the provisions on algorithmic management
must apply directly to DLPs in relation to individuals working for or under intermediaries even
though there is not a contractual relationship with the DLP. Another argument, in theory, would
be that the ‘same level of protection’ for those subcontracted should further mean that the employment
presumption ought to apply also to DLPs in relation additionally to those subcontracted (where there
is control and direction by the DLP), but this is a minority view.68

59. ‘Updated Draft’ (July 2023) (https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/igwg-transcorp/
session9/igwg-9th-updated-draft-lbi-clean.pdf).

60. Proposed Article 8.1.
61. Proposed Article 6.4.
62. Proposed Article 8.3. (Compare, in the US, e.g. Nestlé USA Inc v Doe (US SC 2021) 593 US 628, on extraterritoriality).
63. Proposed Article 6.5. (Compare, in the UK, e.g. Kalma v African Minerals Ltd [2020] EWCA Civ 144).
64. E.g. S Deva, ‘Treaty Tantrums: Past, Present and Future of a Business and Human Rights Treaty’ (2022) 40 Netherlands

Quarterly of Human Rights 209.
65. E.g. above n 16.
66. Above n 21, at 498.
67. Above n 37.
68. Text above at n 16.
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On the narrowest view of joint liability under Article 3, joint liability might only cover those two
minimum elements.69 For instance, the DLP might be deemed jointly liable if an intermediary mis-
classifies the employment status of an individual working for it, where this is an offence in itself. To
take the UK as an example: unless this is linked to the breach of another statutory employment right
(such as a failure to pay the national minimum wage if the individual is a ‘limb b’ worker), there is
no penalty per se for misclassifying a worker or employee.70 The closest analogy would be where
there is a failure to give a written statement of employment particulars, and here the penalty is only
two to four weeks of pay (and again linked to the breach of another statutory employment right).71

If the position is at all similar to the UK, and if that is the extent of joint liability under Article 3, this
really may not be very extensive – a potentially massive difference from joint employment. In com-
parison, the assumption seems to be in initial analysis of the PWD that, possibly, joint liability
under Article 3 might be interpreted more broadly by Member States, to cover the subcontractor’s
employment relationships more generally.72 This would be perhaps surprising as Article 3 no
longer states this (in comparison to the EP’s proposal) and the joint liability could potentially be
very wide, going beyond, for example, Article 12 PWED, which is limited to joint liability for
wages. In addition, an intermediary under Article 3 extends potentially beyond the first layer of sub-
contracting, in comparison again to Article 12 PWED.73

If a Member State were to choose to implement joint liability more widely, it is highly foreseeable
that they might try to introduce one or other types of limitation to accompany that wider interpretation.
There is here the same tension as noted above between the multiple references to ‘appropriateness’ and
national law and practice in Article 3 (plus, additionally, co-ordination with other Directives as well as
individual national laws), versus the principle of effectiveness of EU law.74 Whether or not the follow-
ing would survive a challenge from the principle of effectiveness, a Member State might attempt to
limit joint liability to wages and social security contributions (akin to Article 12 PWED and, for
example, as discussed earlier, Article 42 of the Spanish Labour Code), or they might choose to intro-
duce a fault requirement (similar to the CSDDD) or attempt to introduce a due diligence defence (fol-
lowing Article 12 PWED or Article 8 ESD).75 Even the aforementioned Article 42 of the Spanish
Labour Code does not institute joint liability for employment rights unless the subcontractor is under-
taking the same activity as the lead company. There would also possibly be freedom of establishment
considerations for Member States if interpreting joint liability more broadly.76

However, even with a wider view of joint liability, Hießl helpfully notes that the identity of the
employer does still matter in other respects.77 For example, the identity of the employer will

69. E.g. S Borelli, ‘Labour Intermediaries and Labour Migration in the EU – A Framing Puzzle to Rule the Market (and
Avoid the Market of Rules)’, Friedrich Ebert Stiftung (October 2024), at 4: ‘However, this rule concerns only the pro-
tection afforded under the Directive.’

70. E.g. section 54(3) National Minimum Wage Act 1998.
71. Section 38 Employment Act 2002 (and schedule 5). (In the list of required information at section 1 Employment Rights

Act 1996, the employer’s view of employment status is not included).
72. Above n 69, on Article 3: ‘For example, they can have limited scope (for instance they can concern wages only)…’
73. Article 2(1)(e)(ii): ‘or’.
74. Above at n 43.
75. E.g. above n 72. (On special position of wages and social security contributions, see also e.g. G Gaudio and J

Adams-Prassl, ‘The Concept of the Employer’ in G Davidov, B Langille and G Lester (eds), The Oxford Handbook
of the Law of Work (OUP 2024), when discussing Italy, at 193–194.)

76. Above n 5.
77. Above n 17, at 531–533.
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determine which collective agreement is applicable and against which entity or entities a potential
unfair dismissal claim could be brought, amongst others. In comparison to joint liability, joint
employment would affect also the identity of the employer, but how significant this is will
depend on the second key interpretation noted above: the meaning of joint employment.

Rodríguez Cardo and Alvarez Alonso have referred to joint employment in the US.78 Joint
employment in the US is normally regarded as the most developed - and also most significant -
example in practice of joint employment. However, there is potentially an important difference
between joint liability in the US as an example, and if joint employment were to be recommended
or encouraged under the PWD. As obvious as it sounds, a finding of joint employment under the
Fair Labour Standards Act 1938 (FLSA) only applies to that particular statute, with no conse-
quences for employer status beyond the FLSA. Similarly, where there is a finding of joint employ-
ment under the National Labor Relations Act (NLRA), being declared a joint employer will only
apply for the purposes of the NLRA (and, in case law, a joint employer will only be required to
collectively bargain over terms and conditions of employment which it has the power to deter-
mine).79 There are various reasons why the PWD does not encourage or recommend joint employ-
ment at Article 3, but in addition to the more obvious ones (to be discussed below), it is suggested
here that a further possible reason is the difference between what is termed here a ‘domain specific’
application of joint employment and a ‘non-domain specific’ application of joint employment.

With regards to identifying employees, the employment presumption in Article 5 PWD is not
limited to the enjoyment of particular rights under the Directive but is intended to affect the
status of the platform worker for all purposes. Where the presumption is satisfied, the platform
worker will be entitled to claim statutory employment rights available to those with an employment
relationship in that jurisdiction. First, symmetry with Article 5 but, second, if joint liability under
Article 3 is interpreted more widely as discussed above, might suggest that if the Directive were to
encourage joint employment, this could in turn mean recommending a finding of joint employment
as a new starting point to apply across domains in the context of platform work – a move substan-
tially beyond joint employment under the FLSA or the NLRA in the US. There is a separate debate
to be had here as to whether the definitions of both employee and employer should be universal to a
jurisdiction or change according to the ‘function’ or regulatory domain.80 If Article 3 were to
suggest joint employment, another broader question is why this should be limited to platform work.

There are also other more basic reasons why the PWD does not encourage or recommend joint
employment. If the definition of a worker is politically sensitive, the definition of employer is likely
to be sensitive too. Van Schadewijk notes that the Commission’s original draft of the Directive on
Transparent and Predictable Working Conditions (TPWCD) 2019 included a definition of the
employer,81 however this was removed on the advice of the Committee of Regions to the effect
that defining the employer is a matter for Member States.82 The PWD only just passed as is

78. Above n 21, at 498.
79. E.g. ‘second prong’ of Browning-Ferris Industries of California Inc 362 NLRB No. 186 (August 2015) (‘Browning-

Ferris (NLRB)’), at 20:‘a joint employer will be required to bargain only with respect to such terms which it possesses
the authority to control’. Second ‘prong’ upheld on appeal: 911 F 3d 1195 (CA DC Cir 2018) (‘Browning-Ferris
(DC CA)’).

80. On ‘functional’ concept of employer, see J Prassl, The Concept of the Employer (OUP 2015). (In this context: e.g. J
Prassl and M Risak, ‘Uber, TaskRabbit, and Co.: Platforms as Employers? Rethinking the Legal Analysis of
Crowdwork’ (2016) 37 Comparative Labor Law and Policy Journal 619.)

81. COM/2017/0797 final (21 December 2017) at proposed Article 2(1)(b). (Directive (EU) 2019/1152.)
82. Above n 5, at 375.
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without adding any further controversial elements. A further obvious factor is the continued adher-
ence to a single employer model in some or many continental legal systems, even if this is fraying
and where there are increasing exceptions.83 Indeed, it might be suggested there is no need to
develop a joint employment model in continental legal systems where there is a prohibition
between formal and ‘actual’ employer, if the subcontractor were not to play any meaningful role
and assuming there is control and direction by the DLP.84 On the other hand, as powerful as
that prohibition is, the underlying assumption is that only one party will be exercising control
and direction, when factually this may not always be the case. To refer back to Hießl, when review-
ing recent claims against platforms, she adds that subcontractors do sometimes ‘add rules’: notably
such as an obligation to work, or a maximum aggregate weekly hour limit, or restrictions as to the
use of vehicles or IT.85 Multiple parties might be exercising control and direction.

All of the above explains why there is only tacit recognition at best of joint employment in the
PWD, and nothing more. Article 4(3) refers to the ‘party or parties’ responsible for the obligations
of the employer, but that is it. Even the EP’s wider proposed Article 12(b) seemed limited to joint
liability over joint employment, with its reference to ‘effective remedies’ and the reference in the
text to the original ‘employer’.

While the Directive does not recommend or encourage joint employment, there is still good
reason to suggest further exploration of the doctrine. Weil has written extensively about the diffi-
culties which the ‘fissured’ workplace poses for conventional legal analysis: ‘fissuring’ in this
respect might refer to ‘vertical disintegration’ within corporate groups or outside corporate
groups by way of subcontracting or outsourcing.86 When Weil previously was the Administrator
of the US Department of Labour’s (DOL) Wage and Hour Division (WHD), he produced an
Administrator’s Interpretation (AI) on Joint Employment in 2016, since rescinded.87 In that AI,
Weil noted the increasing practical importance of the doctrine, given that multiple entities may be
involved in or determine an individual’s working conditions.88 The DOL was stated to be involved
in ‘hundreds’ of joint employer enquiries under the FLSA alone each year.89 Indeed, claims have also
been recently made in case law in the UK, albeit unsuccessfully, to advocate for joint employment for
the purposes of particular statutory employment rights,90 beyond existing limited recognition of dual

83. E.g. L Corazza and O Razzolini ‘Who is an Employer?’ Biblioteca ‘20Maggio’ no. 2/2014 (2014), 108 (https://csdle.lex.
unict.it/sites/ default/files/Documenti/Articoli/2014-2_Corazza-Razzolini.pdf), at 110: ‘the single employer model,
which has played an important role in the Continental Europe for several decades’; E Maran and E Chieregato,
‘Multiparty Work Relationships Across Europe: a Comparative Overview’ (2022) 13 European Labour Law Journal
474.

84. E.g. Borelli, above n 69, at 2–3. (Also, Corazza and Razzolini, ibid: ‘Particularly in the Continental European legal
systems the following general principle obtains…’) C.f. Gaudio and Adams-Prassl, above at n 75, more recently,
discuss ‘convergence’ between the two models.

85. Above n 17, at 530 (E.g. ‘In this respect, the arrangements brought before courts in various countries exhibit a consid-
erable variation…’)

86. In particular, D Weil, The Fissured Workplace (HUP 2014). (Specifically on ‘vertical disintegration’: H Collins,
‘Independent Contractors and the Challenge of Vertical Disintegration to Employment Protection Laws’ (1990) 10
Oxford Journal of Legal Studies 353.)

87. Administrator’s Interpretation No. 2016-1 (20 January 2016) (2016 WL 284582). (Rescinded in June 2017.)
88. Ibid, at 1 (e.g. ‘the traditional employment relationship of one employer employing one employee is less prevalent’).
89. Footnote 2.
90. E.g. R (IWGB) v CAC [2019] EWHC 728 (Admin), [2019] IRLR 530; [2021] EWCA Civ 260, [2021] IRLR 363. (See

e.g. C Wynn-Evans, ‘A Solution to Fissuring? Revisiting the Concept of the Joint Employer’ (2021) 50 Industrial Law
Journal 70.)
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employers under the law on vicarious liability.91 Additionally, the Institute of Employment Rights in
the UK has advocated for a new, more broadly applicable, joint employer standard.92

This section concludes by briefly reflecting on the standard for joint employment in the US
under the FLSA and NLRA, as the most developed examples of this doctrine, if joint employment
were to be explored further. On the other hand, the US is possibly not the best advert in this
respect: under both the FLSA and NLRA, joint employment standards in recent years have
been extremely volatile and have changed backwards and forwards.93 The practical significance
of a finding of joint employment under the FLSA might also be rare beyond the most exploitative
work: the rate of the federal minimum wage is notoriously comparatively low.94 In addition,
outside of the FLSA, with regards to at least some joint employment case law in the US under
Title VII Civil Rights Act 1964, a joint employer may only be liable to the extent of its own
wrongdoing.95

At least traditionally, joint employment is not applied in the same way under the FLSA and
NLRA, although this may change if a rule similar to the previously rescinded 2020 Final Rule
on joint employment under the FLSA is re-introduced under the new Presidency.96 Federal
courts and the DOL historically have taken a wider economic dependency approach towards iden-
tifying joint employers under the FLSA,97 whereas the National Labor Relations Board (NLRB)
and federal courts take a control-based approach to identifying joint employers under the
NLRA.98 This stems from the instruction under the NLRA to apply the common law of agency
to questions of personal scope,99 whereas the broader ‘to suffer or to permit’ standard is expressed
in the statute of the FLSA.100 However, and importantly, the volatility with regards to joint employ-
ment in the US is likely not a reflection of the doctrine itself, but more a reflection of the wider
political environment and the accompanying changing compositions of the DOL and NLRB.
Indeed, the doctrine of joint employment is both well-established and long-established in the
US: under the FLSA, recognition of joint employment is normally attributed to the US Supreme
Court’s decision as long ago as 1947 in Rutherford Food Corp v McComb,101 and, with regards
to its modern articulation, the ‘first’ Browning-Ferris Industries decision in 1982 with regards to

91. Viasystems (Tyneside) Ltd v Thermal Transfer (Northern) Ltd [2005] EWCA Civ 1151, [2005] IRLR 983. (E.g.
Hawley v Luminar Leisure Ltd [2006] EWCA Civ 18, [2006] IRLR 817, at [33]: ‘He did not envisage a finding of
dual vicarious liability in many factual situations’.)

92. E.g. KD Ewing, J Hendy and C Jones (eds), ‘Rolling Out the Manifesto for Employment Law’ (IER 2018), at [6.20].
(Also, Status of Workers Bill, HL Bill 28, Session 2023–2024: clause 1(4).)

93. See discussion also of the fluctuating DOL approach to independent contractor status below in text at n 145.
94. $7.25 per hour (since July 2009). (However, over 30 states, territories and districts have minimum wages above the

federal minimum wage rate.)
95. E.g. Torres-Negron v Merck & Co Inc 488 F 3d 34 (1st Cir 2007), at 46 at fn 6.
96. DOL, WHD, ‘Joint Employer Status Under the FLSA’, 85 Fed Reg 2820 (January 2020, effective March 2020) (‘2020

FLSA Final Rule’). Rescinded from October 2021 (86 Fed Reg 52412-01). (Only ‘similar’, because the SDNY struck
out the 2020 FLSA Final Rule in relation to ‘vertical joint employment’: New York v Scalia 490 F Supp 3d 748 (SDNY
2020).)

97. E.g. Goldberg v Whitaker House Cooperative Inc 366 US 28 (US SC 1961), at 33.
98. E.g. Boire v Greyhound Corp 376 US 473 (US SC 1964), at 481.
99. E.g. Browning-Ferris (DC CA), above at n 79, at 1206.
100. 29 USC section 203(g). E.g. frequently cited from US v Rosenwasser 323 US 360 (SC 1945), at 363 at fn 3: ‘broadest

definition that has ever been included in any one act’ (quoting 81 Cong Rec 7657 (1938)’). (See also n 109 below.)
101. 331 US 722 (SC 1947). (Occasionally, suggestion to contrary: e.g. DOL, WHD, ‘Joint Employer Status Under the

FLSA’, 84 Fed Reg 14043-61 (April 2019), Proposed Rules, at 14051 at fn 86.)

14 European Labour Law Journal 0(0)



the NLRA.102 It might be suggested that the joint employer standard overall was stable under the FLSA
until 2020, albeit with some differences between the Circuits.103 Moreover, even with the volatility in
this area, none of the relevant entities have recommended rejecting joint employment, although admit-
tedly the effect may not be very different practically with regards to the narrower direct, substantial and
immediate control test recommended at different times by the DOL and by the NLRB. The current pos-
ition in mid-2025 is that the US Code of Federal Regulations (CFR), with regards to joint employment
under the FLSA has been vacated and has been blank since 2021,104 whereas the previous 2020 Final
Rule on joint employment by the NLRB is effective by default since the replacement 2023 NLRB Final
Rule was vacated by a District Court inMarch 2024.105 From late January 2025 onwards, the NLRB has
been unable to take action as it lacks its minimum quorum of three.106

Even, however, assuming the widest interpretation of joint employment under US jurisprudence,
it is notable that there is typically a high threshold in practice before joint employment is found. For
example, in cases under the FLSA where joint employment has been established, using the theor-
etically wider economic dependency test, the facts tend to include a combination of multiple visits
per week by personnel from the end-user (or, alternatively, the subcontracted workers will be
working on the end-user’s premises),107 plus also supervision or instructions (whether direct or
indirect) by personnel from the end-user.108 Whether this is a reflection of the structure of the ‘trad-
itional economy’ rather than the test of economic dependency is a different debate.109 Control and/
or supervision is one of the six to eight factors typically applied under the economic dependency
test under the FLSA.110 If the gig economy equivalent is something akin to the five ‘forms of
control’ listed by the UK Supreme Court in Uber, while these were deemed to be ‘potent’ and ‘sig-
nificant’ in the UK,111 the Court of Appeals for the Third Circuit (‘Third Circuit’) in Razak v Uber

102. NLRB v Browning-Ferris Industries 691 F 2d 1117 (3rd Cir 1982). (E.g. Browning-Ferris (DC CA), above n 79, at
1200: reference to Boire, as earlier authority, above n 98.)

103. E.g. discussion of ‘competing economic reality tests’ in Zheng v Liberty Apparel Co Inc 355 F 3d 61 (2nd Cir 2003)
(although stated to be resolved).

104. 29 CFR section 791.2. Currently blank, but ‘reserved’ by 96 FR 50957 (2021). Regulations first introduced at section
791.2 in 1958. (See also above n 96.)

105. NLRB, ‘Joint Employer Status Under the NLRA’ 85 Fed Reg 11184-01 (February 2020, effective April 2020) (‘2020
NLRB Final Rule’); NLRB, ‘Standard for Determining Joint Employer Status’ 88 Fed Reg 73946-01 (October 2023);
Chamber of Commerce of the USA v NLRB 2024 WL 1203056 (ED Tex 2024).

106. Section 3(b) NLRA 1935. (Relatedly, see Trump v Wilcox 145 SC 1415 (US SC May 2025).)
107. E.g. Antenor v D&S Farms (11th Cir 1996) and Torres-Lopez v May 111 F 3d 633 (9th Cir 1997) (‘daily presence’ in

both); Lopez v Silverman 14 F Supp 2d 405 (SDNY 1998) (‘visits of no less than 3 days a week’, at 421). (On
end-user’s premises: typically, farmworkers (also applicable: Migrant and Seasonal Agricultural Worker Protection
Act (‘AWPA’) 1983), as well as Rutherford, above at n 101.)

108. E.g. Aimable v Long and Scottish Farms 20 F 3d 434 (11th Cir 1994), at 441: ‘For instance, although eleven appellants
aver that a Long & Scott employee came out to the field on a regular basis, the affidavits indicate that such employees
rarely provided any direction to appellants’ work.’ (On direct v indirect control, see text below at n 134.)

109. E.g. Antenor, above n 107, at 929 at fn 5: ‘The “suffer or permit to work” standard derives from state child-labor laws
designed to reach businesses that used middlemen to illegally hire and supervise children’ (followed by, in main text:
‘An entity “suffers or permits” an individual to work if, as a matter of economic reality, the individual is dependent on
the entity’). (On control in the ‘traditional economy’ versus ‘gig economy’, see K Cunningham-Parmeter, ‘From
Amazon to Uber: Defining Employment in the Modern Economy’ (2016) 96 Boston University Law Review 1674.)

110. Above at n 103 (six factors in Zheng) and e.g. Layton v DHL Express (USA) Inc 686 F 3d 1172 (11th Cir 2012) (eight
factors).

111. Uber BV v Aslam [2021] UKSC 5, [2021] IRLR 407, from [94]-[101]. E.g. Cunningham-Parmeter, above at 109, at
1717.
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Technologies Inc in 2020, on very similar or the same facts, found that there were ‘genuine dis-
putes’ as to whether this was sufficient control.112 Razak was not, however, a case about alleged
joint employment: the question was whether drivers were employees under the FLSA or independ-
ent contractors. On the facts of a case more similar to the situation of an intermediary under the
PWD, for example, the Eleventh Circuit in Layton v DHL Express (USA) Inc found that DHL
was not a joint employer under the FLSA.113 In Layton, DHL had ‘hired third-party contractors
who employ couriers to deliver DHL’s packages’.114 In deciding against joint employment,
perhaps tellingly, Wilson CJ noted: ‘DHL engaged in a limited amount of monitoring at the ware-
house, but Drivers were basically unsupervised while completing their most essential job function
which took up the majority of the workday—making deliveries.’115

On the other hand, this is not to underplay the potential significance of the doctrine of joint
employment: rather these are more observations about the interpretation of, in this instance, the eco-
nomic dependency test. Very similar facts in Uber in the UK led to a finding of intermediate worker
status.116 The UK Supreme Court implied new contracts (to provide work personally) between the
drivers and Uber London.117 On the basis that the drivers were paid by Uber BV; if it had been
possible, potentially a finding of joint employment might have been equally sensible.118

However, the definition of joint employment again would be key: if the claims would be frustrated
by an arid discussion as to whether one entity exercised ‘more’ control when trying to establish joint
employment;119 also, if claims substantively would need to be satisfied against each entity; if pro-
portionate liability would apply or whether a simplified version of joint and several liability would
apply.120

5. Concept of the employer
While the concepts of control and direction in Article 5 PWD have been criticised as inappropriate
to identify an individual as a worker or employee, this section makes the brief observation that
control and direction might, conversely, be useful for identifying employers.121 This is an observa-
tion that applies also beyond platform work, but is prompted by the ideas of control and direction in
Article 5 in relation to identifying employment relationships. To impose an employer’s obligations

112. 951 F 3d 137 (3rd Cir 2020), at 146. (Razak involved specifically ‘UberBLACK’: a limousine service. Similar conse-
quences if a driver ignores three trips in a row.)

113. Above at n 110.
114. Ibid.
115. Ibid, at 1179. (Also, reinstatement of Opinion Letter FLSA 2019–6 in May 2025, on employment status of ‘service

providers working for a virtual marketplace company’: https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/
FLSA/FLSA2019-6.pdf.).

116. Above at n 111, with reference to e.g. section 230(3)(b) Employment Rights Act 1996.
117. The ‘written agreements’ were with Uber BV.
118. Uber, above at n 111, at [11]. (On the relevance of the ‘written agreements’, note difficulties listed at [76].)
119. C.f. e.g. Torres-Lopez, above at n 107, at 641: ‘The issue is not whether a farmworker is more dependent upon the farm

labor contractor or the grower.’
120. Above at n 95. (By analogy: CLFIS (UK) Ltd v Reynolds [2015] EWCA Civ 439, [2015] IRLR 562, on ‘composite

approach’.)
121. E.g. V De Stefano, ‘The EU Commission’s Proposal for a Directive on Platform Work: an Overview’ (2022) 15(1)

Italian Labour Law E-Journal 1, at 3–4; A Aloisi, S Rainone and N Countouris, ‘An Unfinished Task? Matching
the PWD with the EU and International “Social Acquis”’ (December 2023) ILO Working Paper, No. 101, at
14–15. Also, on the ‘concept of the employer’, see more generally, Prassl, above at n 80.
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on an entity, tentatively it is suggested here that the entity should have the power to control, or
rather substantially to determine, an individual’s working conditions.122

If an ‘employer’ does not have the power substantially to determine working conditions, it might
be objected that it may be unfair, but more importantly may not be effective, to impose an employ-
er’s obligations on that entity.123 This might also be clearer (and possibly broader) than an alterna-
tive such as the employer is the entity ‘for whom the employee works’.124 It would be subsidiary
also to observe that the CJEU, in its limited case law in this respect (for example, Albron Catering
BV v FNV Bondgenoten but more notably AFMB), also uses a control test to identify the relevant
employer.125 Normally, the assumption is that the test for identifying an employer must be symmet-
rical to the test for identifying an employee or worker. For example, Advocate General Pikamäe in
AFMB reasoned in this manner.126 This section additionally makes the brief observation that
perhaps the tests do not need to be symmetrical.127 If, hypothetically, a different test were to be
used to identify workers or employees, a worker, for example, could potentially be identified on
the basis of their predominantly personal work or on the basis of their economic dependence,
whereas their employer or employers could be identified on the basis of which entity or entities sub-
stantially determine(s) the individual’s working conditions.128 On the other hand, this argument
strongly depends on how control and direction is interpreted in this context.

For example, the exact wording of ‘substantially determine’ is used in the UK to identify the
employer in the context of whistleblowing legislation when there is an alleged extended employ-
ment situation; however, this can be interpreted narrowly or broadly.129 In McTigue v University
Hospital Bristol NHS Foundation Trust, the Employment Appeal Tribunal sensibly rejected a com-
parative test ‘based on who determined the “majority of the terms”’.130 By contrast, more recently,
when an argument was made in a case under the Equality Act 2010 in the UK that an entity was
‘effectively dictating’ rates of pay at a subcontractor’s organisation, the Court of Appeal rejected
the very concept of ‘effectively dictating’ pay, as well as finding that this was not met on the
facts. This was the case of Royal Parks Ltd v Boohene in 2024.131 As a third comparison, the
same wording in Boohene was included in a hypothetical scenario posed in the Third
Restatement of Employment Law in the US from 2015, where it was stated that sufficient

122. Language of ‘substantially determine’ also in Status of Workers Bill, above at n 92.
123. E.g. text above at n 79.
124. E.g. Employment Rights Bill 2024 in the UK, at clause 63 (in relation to protection against detriment for taking indus-

trial action).
125. Albron, Case C-242/09, [2011] IRLR 76 (at [31]: ‘responsible for the economic activity of the entity’); AFMB Ltd v

Raad van bestuur van de Sociale verzekeringsbank, Case C-610/18, [2020] ICR 1432 (e.g. at [61]: ‘…it is necessary to
identify the entity which actually exercises authority over the worker, which bears, in reality, the relevant wage costs,
and which has the actual power to dismiss that worker’).

126. Opinion of AG Pikamäe delivered on 26 November 2019, at [42] (Case C-610/18).
127. For a parallel debate, discussion in Scalia, above n 96, as to whether tests for a ‘primary’ employer and joint employer

are necessarily the same: at 776–777.
128. On personal work approach: M Freedland and N Kountouris, The Legal Construction of Personal Work Relations

(OUP 2011); N Countouris and V De Stefano, ‘New Trade Union Strategies for New Forms of Employment’
(ETUC 2019). (JK v TP SA, C-356/21, [2023] IRLR 306.)

129. Section 43K(2)(a) Employment Rights Act 1996. (Also, above n 122.)
130. [2016] IRLR 742, at [20]-[22]. (Similarly, above at n 119.)
131. [2024] EWCA Civ 583, [2024] IRLR 668, at [71] (‘But I should say that I am in any event troubled by the implications

of the concept of the principal “directing” or “effectively dictating” (on “a real-world view”) the terms of the supplier’s
contracts with its workers’.)
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control should be deemed to be present on those facts (although the suggestion is admittedly com-
plicated by the reference in the reporters’ notes accompanying that hypothetical to a case under the
FLSA when control is only one factor and the governing approach is one of economic depend-
ency).132 The experience of joint employment in the US was touched on above.133

Under the NLRA, in recent years, the NLRB have put forward, at different times, two different
versions of a control test: one (narrower) requiring direct, substantial and immediate control in order
to constitute a joint employer,134 and the other (wider) accepting indirect, reserved and potentially
limited control can sometimes be sufficient to constitute a joint employer.135 However, the same
can be stated of any test to identify indeed either workers or employers: interpretation is key.
For example, a test of economic dependence to identify workers could become – and sometimes
is – distracted into a different test of ‘dependence for income’,136 whereas the experience of
Deliveroo in the UK Supreme Court demonstrates a narrow approach to personal performance.137

As for whether control could be particularly useful in the context of platform work (whether to
identify employees or employers), in the one direction, there is Uber by the Supreme Court in the
UK and Glovo by the Supreme Court in Spain.138 The Supreme Court in Uber memorably referred
to Uber’s ‘tight’ control over drivers at least on the facts at that time,139 but with broader signifi-
cance, the Supreme Court in Glovo emphasised the importance of the ‘app’ as representing the
essential means of performance (with ownership of the latter as particularly important for identify-
ing employees).140 If transplanted to other legal systems, the latter in particular could be highly sig-
nificant, as the DLP will presumably always own or manage the app. In a subcontracting situation,
even if the app is modified for subcontractors, presumably the DLP will be the entity making the
modifications to ‘its’ app.141 In the other direction, there is potentially again Razak v Uber
Technologies Inc in the US, where the question of control was deemed not suitable for summary
determination,142 but the stronger counter-example is the reasoned order by the CJEU in B v
Yodel Delivery Network Ltd.143 The CJEU in Yodel emphasised the wide flexibility to drivers,
when applying a test of control. Key factors were deemed to be the ability of drivers themselves

132. Section 1.04, Restatement of Employment Law (Third) (2015): ‘illustration 6’. (Reference to Zheng, above n 103.)
133. Text above at n 92.
134. E.g. in case law: Hy-Brand Industrial Contractors Ltd 365 NLRB No. 156 (December 2017) (subsequently vacated);

2020 NLRB Final Rule, above n 105.
135. E.g. in case law: Browning-Ferris (NLRB), above n 79 (DC Circuit upheld indirect control and authority to control can

be relevant factors, but further specificity required); 2023 NLRB Final Rule, above n 105.
136. E.g. 29 US CFR, section 795.105(b): ‘economic dependence does not focus on…whether the worker has other sources

of income’.
137. IWGB v CAC (‘Deliveroo’) [2023] UKSC 43, [2024] IRLR 148. (On which, N Countouris, ‘Not Delivering: the UK

“Worker” Concept Before the UK Supreme Court in Deliveroo’ (2024) 15 European Labour Law Journal 786.)
138. Uber, above at n 111; Glovo, Judgment No. 805/2020 (25 September 2020). (On Glovo: A Todolí-Signes, ‘Notes on

the Spanish Supreme Court Ruling that Considers Riders to be Employees’ (2020) Comparative Labour Law and
Policy Journal, Dispatch No. 30; e.g. discussion of modernisation of concept of ‘dependence’.) (More recently, see
also e.g.: Juzgado de lo Social, Donostia-San Sebastián, no. 4 [Donostia- Sebastián Social Court] of 21/01/2025,
Number 19/2025.)

139. Uber, ibid, at [101].
140. Glovo, at n 138, at 20(4): ‘… Los medios de producción esenciales en esta actividad no son el teléfono móvil y la moto-

cicleta del repartidor sino la plataforma digital de Glovo, en la que deben darse da alta restaurantes, consumidores y
repartidores, al margen de la cual no es factible la prestación del servicio.’

141. E.g. Hießl, above n 17, at 519: ‘with the relevant app installed in a modified version’.
142. Above at n 112.
143. Case C-692/19, [2020] IRLR 550.
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to subcontract, the freedom of drivers to choose when to work and how many deliveries to make,
and the ability of drivers to deliver simultaneously for competitors: common features of platform
work.144 On the other hand, this is potentially another example of where interpretation is key.

For example, in comparison to Yodel, the DOL in the US issued a new Final Rule on determining
independent contractor status in early 2024;145 albeit subsequent to the change of Presidency in
2025, the DOL in May 2025 announced it would no longer be using this Final Rule and would
be reverting to a ‘Fact Sheet’ from 2008.146 In the ‘supplementary information’ accompanying
the 2024 Final Rule, the DOL opined that freedom in scheduling is of minor importance in relation
to other possible signs of control by the putative employer.147 Freedom in scheduling was, however,
contrasted with price-setting.148 In comparison, after the Spanish Supreme Court’s decision in
Glovo, the company reportedly responded by giving drivers the ability to modify the default
price set for a trip by up to 30%.149 A response to this, in turn, might be that the ability only to
‘modify’ is not true price-setting, but also that the instruction should be to look at the nature and
degree of the putative employer’s control in the round rather than focusing only on one subfactor
- whether under the ‘economic reality’ approach to the FLSA or under the ‘primary of facts’
approach recommended by the International Labour Organisation and in the PWD.150 Also, inter-
estingly under that same heading of the nature and degree of the putative employer’s control, the
DOL pertinently noted in the same supplementary information from 2024 that the ability to
work for competitors may not be a sign of entrepreneurialism, but rather ‘can too often be necessary
for financial survival in the modern economy’.151

6. Conclusion
This contribution focused on a lesser discussed and lesser-known provision in the new PWD:
Article 3 on intermediaries. Article 3 was intended to provide some protection to individuals pro-
viding work for platform companies or platform workers in a subcontracting chain. At the very
least, the employment presumption in Article 5 will apply to ‘intermediaries’, and the provisions
on algorithmic management will apply directly to those working in a subcontracting chain.
Article 3 also includes reference to joint and several liability, although that is seemingly not man-
dated (‘where appropriate’), and it would appear to be up to Member States to determine what pre-
cisely joint liability will cover. It was discussed that Article 3 is potentially the most ambiguous

144. Ibid, e.g. at [45].
145. DOL, WHD, ‘Employee or Independent Contractor Classification Under the FLSA’, 89 Fed Reg 1638-01 (January

2024, effective March 2024).
146. DOL,WHD, ‘FLSA Independent Contractor Misclassification Enforcement Guidance’ (1 May 2025) (https://www.dol.

gov/sites/dolgov/files/WHD/fab/fab2025-1.pdf). (However, ‘Until further action is taken, the 2024 Rule remains in
effect for purposes of private litigation…’)

147. Above at n 145, at 1697. (C.f. B Means and JA Seiner, ‘Navigating the Uber Economy’ (2016) 49 UC Davis Law
Review 1511.)

148. Ibid, and fn 387. (On price-setting, e.g. N Sunshine, ‘Employees as Price-Takers’ (2018) 22 Lewis & Clark Law Review
105.)

149. E.g. Brave New Europe, ‘Gig Economy Project – Spain: Glovo Riders Protest and Picket in Barcelona Against
“Inhuman” Competitive Pay System’ (16 August 2021) (https://braveneweurope.com/gig-economy-project-spain-
glovo-riders-protest-and-picket-in-barcelona-against-inhuman-competitive-pay-system).

150. Article 4(2) PWD (and ILO Recommendation on the Employment Relationship, R198 (2006), Part II at [9]).
151. Above at n 145, at 1706. (On test of ‘entrepreneurial opportunity’ under NLRA for determining independent contractor

status, see e.g. Atlanta Opera Inc 372 NLRB No. 95 (13 June 2023).)

Sanders 19

https://www.dol.gov/sites/dolgov/files/WHD/fab/fab2025-1.pdf
https://www.dol.gov/sites/dolgov/files/WHD/fab/fab2025-1.pdf
https://www.dol.gov/sites/dolgov/files/WHD/fab/fab2025-1.pdf
https://braveneweurope.com/gig-economy-project-spain-glovo-riders-protest-and-picket-in-barcelona-against-inhuman-competitive-pay-system
https://braveneweurope.com/gig-economy-project-spain-glovo-riders-protest-and-picket-in-barcelona-against-inhuman-competitive-pay-system
https://braveneweurope.com/gig-economy-project-spain-glovo-riders-protest-and-picket-in-barcelona-against-inhuman-competitive-pay-system


provision in the Directive, both because of its unusual drafting history but also because of the exces-
sive flexibility given to Member States in the wording of Article 3. Ultimately, Member States have
significant freedom to interpret Article 3 as narrowly or as widely as they choose, which will prob-
ably mean that there will be very divergent impacts when translated into national law and practice.
Member States which supported the Directive during its drafting phase will probably implement the
Directive in a more ambitious manner, whereas Member States which were more hesitant will likely
take the opportunity to interpret Article 3 in a more limited way.152 The contribution also discussed
whether there is any encouragement or recognition given to joint employment by the Directive,
finding the answer to be in the negative, and at the end made some brief reflections as to the appro-
priateness of control as a test for identifying employers.
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