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Abstract

Why do decision-makers choose to create new international institutions, even though an existing
institution appears to be both suitable and good enough? This article examines this puzzle.
Existing literature suggests that a status quo bias leads decision-makers to view the creation
of a new institution as the choice of last resort. Existing institutions will, therefore, be used or
modified when they are suitable for a given cooperation problem and their past performance is
good enough. Yet, as the case of the Kosovo Specialist Chambers and Specialist Prosecutor’s
Office (KSC) suggests, decision-makers at times reject existing institutions that are suitable and
good enough. We identify the phenomenon of rejection-led creation and explain why it occurs.
We argue that negativity bias, which is a known principle of human cognition, can account for why
leaders might reject an institution and create another in its place. Negativity bias manifests during
processes of institutional choice as loss aversion and failure salience. Empirically, we illustrate
how negativity bias led to the rejection of the European Union (EU) Rule of Law Mission in
Kosovo and the subsequent establishment of the KSC. This article contributes to literature on
institutional choice theory and behavioralism in International Relations.
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Introduction

In 2008, Carla Del Ponte, former Chief Prosecutor of the International Criminal Tribunal
for the former Yugoslavia (ICTY), alleged that serious crimes committed in the Kosovo
conflict in the late 1990s had gone unpunished (Del Ponte, 2009 [2008]). A 2011 report
commissioned by the Parliamentary Assembly of the Council of Europe (CoE) supported
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these allegations, finding that Serbian and Albanian Kosovars had been held in secret
detention camps by the Kosovo Liberation Army (KLA) and subjected to inhuman treat-
ment, disappearances, and organ trafficking (CoE, 2011). The report received intense
international publicity and put pressure on international actors to renew efforts to pros-
ecute war crimes in Kosovo, despite having already been underway since 1993 through
the ICTY, the United Nations Interim Administration Mission in Kosovo (UNMIK), and
the European Union (EU) Rule of Law Mission (EULEX). Decision-makers, predomi-
nantly the EU and United States (US), ultimately decided that none of the three existing
institutions could be used or modified for use. Instead, in 2015 they created a new institu-
tion—Kosovo Specialist Chambers and Specialist Prosecutor’s Office (KSC).

The decision to reject and create raises a theoretical puzzle: how can we explain a deci-
sion to create a new institution following the rejection of an existing institution that
appears both suitable and good enough? This question is significant for several reasons.
The creation of new international institutions is more than ever situated in an environment
of regime complexity, marked by a dense set of nested and overlapping institutions (Alter
and Raustiala, 2018). Although scholars have observed continued creation of new interna-
tional institutions (Pevehouse et al., 2020; Vabulas and Snidal, 2021; Westerwinter, 2021),
this heightened complexity means it is less obvious why a new institution is necessary or
preferable, and why no existing institution is a feasible choice in the face of new or resur-
gent problems. Moreover, in an era of high politicization and contestation of international
organizations (Morse and Keohane, 2014; Walter, 2021; Ziirn et al., 2012), rejection of
sufficient institutions is likely to be more common, as the British exit from the EU or the
first Trump administration’s withdrawal of the US from the United Nations Educational,
Scientific and Cultural Organization suggest. Rejection-led creation may offer new
insights into the exit from, replacement and death of international organizations (Debre
and Dijkstra, 2021; Dijkstra and Debre, 2022; Eilstrup-Sangiovanni, 2020, 2021).

Scholars have studied what leads to the creation of new international institutions,
especially when creation incurs duplication, competition, and overlap within global gov-
ernance. Some have argued that new institutions are established because existing ones
are “unsuitable” as they do not accommodate key elements of a cooperation problem. In
particular, creation often follows from significant changes to state preferences, interstate
power dynamics, or cost constraints (e.g. Abbott and Faude, 2021; Lipscy, 2017; Pratt,
2021; Urpelainen and Van de Graaf, 2015). Other instances of creation are attributed to
poor performance and inability to deliver (Dijkstra and Debre, 2022); they are simply not
“good enough” (Jupille et al., 2013).

This article complements and contributes to existing accounts by specifically examin-
ing rejection-led creation. We propose this as a previously unidentified type of creation,
namely, creation following the exclusion of an institution from a choice menu despite
being “suitable” and “good enough.” Extant institutional theory expects that so long as
an institution is “suitable” and “good enough,” it will be used, selected or modified
(Jupille et al., 2013). Moreover, creation following from rejection—what we call rejec-
tion-led creation—is considered especially unlikely because creation comes with signifi-
cant replacement costs and uncertainty. Risk leads decision-makers to have a status quo
bias and creation is the least desirable option (Jupille et al., 2013). Thus, this article fills
a gap in the existing literature by identifying rejection-led creation.
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In addition, we offer an account for why rejection-led creation occurs. For this pur-
pose, we look to negativity bias—a well-established principle of human cognition which
means that “in most situations, negative events are more salient, potent, dominant in
combinations, and generally efficacious than positive events” (Baumeister et al., 2001;
Rozin and Royzman, 2001: 297). Specifically, we theorize how negativity bias inter-
venes in the process of institutional choice through the mechanisms of loss aversion and
failure salience. Drawing on literature from cognitive psychology, we argue that negativ-
ity bias offers a novel explanation for why creation might happen despite the suitability
and adequate performance of existing institutions. Revealing the significance of negativ-
ity bias on institutional choice also contributes to behavioralism in International Relations
(IR) (Davis and McDermott, 2021).

An empirical analysis supports this argument. The aim of the article is to refine exist-
ing theory and build new theoretical insights. Case studies and process-tracing are suit-
able for this aim (Beach and Pedersen, 2019). We, therefore, focus our analysis on the
creation of the KSC, tracing how negativity bias manifests through loss aversion and
failure salience and leads decision-makers to reject and subsequently create. The empiri-
cal analysis is guided by observable implications that we identify. It shows that indeed
creation can occur despite the existence of suitable institution(s) that were good enough.
It also reveals that negativity bias plays a crucial role in determining why institutions are
rejected and leaves decision-makers with no choice but to create a new institution.

This article proceeds in six sections. First, it reviews the contributions presented by
institutional theory, which reveals a gap with regards to rejection that is followed by
creation. The second section defines rejection-led creation and elucidates the puzzle that
this type of creation presents in the case of war crimes prosecution in Kosovo. Third, we
present our theoretical argument on the role of negativity bias, how it operates through
the mechanisms of loss aversion and failure salience, and develop observable implica-
tions that guide our empirical analysis. Section four describes our research design. The
fifth section comprises the empirical analysis where we trace the rejection of EULEX
and the choice to create the KSC. Finally, we discuss the implications of our findings and
conclude.

Institutional choice theory: suitability and past
performance

Institutional choice theory, developed by Jupille et al. (2013), offers a natural starting
point for explaining changes in the landscape of international institutions, including
the creation of new institutions.! Importantly, institutional choice theory accommo-
dates regime complexity, which scholars now recognize as a crucial consideration for
theorizing around international institutions. A regime complex is “a set of overlapping
and perhaps even contradictory regimes that share a common focus” (Alter and

"nstitutions are defined as “explicit arrangements, negotiated among international actors that
prescribe, proscribe, and/or authorize behavior” (Koremenos et al., 2001: 762; see also Jupille
et al., 2013: 22). Accordingly, international organizations, their constitutive organs, international
treaties, and international courts can be conceived as institutions.
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Raustiala, 2018: 330). Institutional choice theory notes that as a result of regime com-
plexity decision-makers will typically have a wide array of choices. When deciding
among institutional options, decision-makers collectively choose between the “Use” of
a focal institution, “Selection” of alternative existing institutions, “Change” of an
existing institution, or the “Creation” of a new institution. The authors have stylized
this framework as a decision-tree that marks “diachronic steps in a sequential institu-
tional choice process” (Jupille et al., 2013: 28).

The foundation of institutional choice theory is new institutionalism—comprising of
the three strands of historical institutionalism (HI), sociological institutionalism (SI) and
rational-choice institutionalism (RCI). The three strands differ along their key behavioral
assumptions, their treatment of actors’ agency and preferences, and the role of exogenous
factors. They also come to varied conclusions about when the institutional landscape will
be significantly altered (Hall and Taylor, 1996; Peters, 2019; Thelen, 2004). HI expects
institutions to have significant staying power, as past decisions constrain future choices
and lead to path dependency (Fioretos, 2011; Mahoney and Thelen, 2009; Pierson, 2004).
According to HI, despite dysfunction and inefficiencies, significant change is rare and
limited to instances of exogenous shocks (i.e. critical junctures, punctuated equilibria)
(Capoccia and Kelemen, 2007). SI assumes actors have cognitive and informational
limitations and display “bounded rationality” (Kahler, 1998; Simon, 1997). It also
expects institutional stability, as institutions create meaning, cultural values, and myths
that are self-preserving and reinforcing (March and Olsen, 1989; Meyer and Rowan,
1977). The perceived need to retain these systems of meaning and identity can blind
actors to other options, leading existing institutional templates to stick. SI is generally
ill-equipped to explain significant change, aside from ad hoc accounts that suggest that
new actors succeed in displacing old institutions (Zorn et al., 2006). RCI, on the other
hand, assumes synoptic rationality. Actors are assumed to have complete information
and make choices that lead to optimal institutional outcomes. Institutions are sustained
as long as they serve their purpose, and new ones are created when old ones are ineffi-
cient and no longer match actors’ preferences or the cooperation problem (Weingast,
2002). Creation is, therefore, a negotiated outcome that aims to optimally address the
cooperation problem at hand (Koremenos et al., 2001). Inefficiencies, such as failures to
achieve goals or inadequate accommodation of actors’ preferences, will, therefore,
account for changes in the institutional landscape.

Institutional choice theory combines insights from the three strands of new institu-
tionalism to address their individual shortcomings and explain choices between use,
selection, change, or creation. Institutional choice theory, like SI, assumes that deci-
sion-makers “have a limited view of the available alternatives, cannot look all the way
down the [decision] tree, and consequently choose satisfactory outcomes which are not
necessarily optimal ones” (Jupille et al., 2013: 32). Rather than assume a search for
optimum outcomes as RCI would do, boundedly rational decision-makers employ heu-
ristics such as “satisficing” which results in outcomes that are good enough as opposed
to optimal (Jupille et al., 2013: 31, 32). An institution that is good enough is vaguely
defined as one that “produce[s] results above some minimum threshold” (Jupille et al.,
2013: 7). In keeping with the status quo bias, the threshold for rejection as not good
enough is high, and includes instances of “systemic breakdown,” “major crisis” (p. 10),
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or “enormous insufficiency” (p. 12), in short, situations in which actors have “no
choice” but to create a new institution (p. 48). Like HI, Jupille et al. (2013) assume
actors are cognizant of institutional constraints imposed by past decisions which cannot
easily be backtracked. Boundedly rational decision-makers, therefore, are biased in
favor of the status quo because choices that transform the institutional landscape are
costlier and riskier (Jupille et al., 2013: 38). This indeed might account for the lower
death rates of IOs that are older and larger (Eilstrup-Sangiovanni, 2020) or more insti-
tutionalized (Debre and Dijkstra, 2021). Overall, institutional choice theory expects a
significant status quo bias, such that good enough will suffice and an adequately per-
forming institution will be chosen.

Drawing on RCI, institutional choice theory also maintains that institutional choice
will be driven by key elements of a cooperation problem (Jupille et al., 2013: 23, 24; see
also Koremenos et al., 2001: 773-780). Specifically, an institution needs to be suitable
to address the given cooperation problem. Suitability includes actors’ preferences and
distributional concerns (i.e. strategic interests), institutional costs and constraints, and
group characteristics (number of actors, preference heterogeneity, distribution of power,
etc.). The institutional choice process, therefore, is expected to entail bargaining to
ensure chosen institutions are suitable for the cooperation problem, and the final institu-
tional outcome will hence “depend partly on the relative power and strategies of different
actors” (Jupille et al., 2013: 31). Recent scholarship demonstrates that institutional crea-
tion often arises due to unsuitability. For instance, shifts in state power mean that existing
institutions no longer adequately address distributional concerns and actors’ preferences,
resulting in the creation of rival institutions or shifts to other institutions (Lipscy, 2017;
Morse and Keohane, 2014; Pratt, 2021; Urpelainen and Van de Graaf, 2015). Similarly,
IO death is most closely linked to major shifts in international power balances (Eilstrup-
Sangiovanni, 2021). Sometimes existing regimes are unfit for new problems (Poast and
Urpelainen, 2013) or do not meet cost demands (Abbott and Faude, 2021), leading to the
formation of new 1Os.

Taken together, extant theory contends that the choice between use, selection, change
or creation is determined by two multidimensional criteria—adequate performance
(“good enough”) and suitability. Consequently, institutional choice theory expects that
decision-makers will choose an existing institution (by use, selection, or change) so long
as it is suitable and good enough. Political costs and uncertainty make creation a risky
choice. Decision-makers will, therefore, be biased in favor of the status quo and creation
will be the choice of last resort. This means that the decision to create is more likely
when no available institution is suitable or can be modified to be suitable to address the
problem and no existing institution is good enough. In other words, existing institutional
theory has no clear account for why suitable and adequate institutions are rejected, let
alone a new institution being created in lieu of those that exist.

The puzzle: rejection-led creation

A brief retelling of events leading to the creation of the KSC suggests that rejection-led
creation is a potential outcome of institutional choice. Table 1 summarizes the relevant
institutions and timeframes. The Kosovo Specialist Chambers and Specialist Prosecutor’s
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Table I. Institutional efforts to apply criminal accountability for international crimes
committed in Kosovo.

Supporting  Jurisdiction over  Jurisdiction over

Institution 10 conflict violence  post-conflict violence  Period of operation
ICTY UN Yes No 1993-2017

UNMIK UN Yes Yes June 1999-April 2008
EULEX EU Yes Yes April 2008—June 2018
KSC EU Yes Yes 2015 onward

UNMIK, EULEX, and KSC also have jurisdiction over crimes against national law.

Office were created in 2015 as a hybrid international court.” It has jurisdiction to prose-
cute crimes against humanity and war crimes that were “either commenced or committed
in Kosovo or committed by or against persons of Kosovo/FRY citizenship.” Its jurisdic-
tion extends from 1 January 1998 to 31 December 2000, covering the period of armed
conflict in Kosovo and the violent post-conflict period (KSC, 2018).

The Kosovo conflict, from early 1998 to June 1999, arose when Serbia attempted to
assert military dominance over its province. Resistance became militarized when the
KLA engaged the Serbian military forces in guerilla-style warfare (Judah, 2002). Failed
peace talks led to the March 1999 NATO (the North Atlantic Treaty Organization) bomb-
ings against Serbia and Montenegro and culminated in the Serbian withdrawal and the
deployment of NATO troops throughout Kosovo from June 1999 (King and Mason,
2006). With the end of the conflict, the UN Security Council (UNSC) established the UN
Interim Administration Mission for Kosovo (UNMIK), whose executive authority for
administering Kosovo was slowly shared with Kosovars as domestic institutional struc-
tures were built (see UNSC, 1999).

The first international effort to prosecute war crimes in Kosovo was the ICTY, estab-
lished in May 1993 by the UNSC (see UNSC, 1993). The ICTY had the power to pros-
ecute persons responsible for war crimes, genocide, and crimes against humanity
committed in the territory of the former Yugoslavia, including Kosovo (ICTY Statute,
1993). Its jurisdiction covered crimes committed from 1991 onward during armed con-
flict. The ICTY closed in December 2017 and transferred all remaining cases to a resid-
ual mechanism. The Kosovo conflict fell clearly within its temporal jurisdiction, while
the violent post-conflict period did not (International Crisis Group [ICG], 2002: 18).
UNMIK also had a mandate to prosecute war crimes in Kosovo, including in the post-
conflict timeframe (ICG, 2002: 20). After initially failing to adequately prosecute these
crimes through Kosovo’s courts, UNMIK adapted and established special hybrid panels,
which were composed of a majority of international judges who served alongside a
Kosovar judge to adjudicate war crimes trials (Nouwen, 2006). While UNMIK remains
in Kosovo to this day, all rule of law aspects of its mandate (including the prosecution of

2As a hybrid international court, the KSC is formally embedded in the domestic legal system of
Kosovo, yet it is located in the Netherlands. Its jurisdiction includes some crimes under Kosovo
law, such as murder and kidnapping, and crimes of interference with the proceedings of the KSC.
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war crimes) were transferred to the EU Rule of Law Mission in Kosovo (EULEX) in
April 2008.% Like UNMIK, EULEX had powers to investigate and prosecute war crimes
(see Council Joint Action 2008/124/CFSP, Article 3(d)). EULEX also used hybrid pan-
els, composed of a majority of international judges (Law No. 03/L-053) until the end of
its executive mandate period in June 2018 (EULEX, 2025). EULEX continues to operate
in Kosovo to this day.

While the ICTY and UNMIK as well as EULEX and the KSC overlapped in action
and time period, in practice, the overlap was limited. The ICTY stopped accepting new
cases as part of its Completion Strategy from 2003/2004 (ICTY, n.d.). During overlap-
ping periods of operation with UNMIK (1999-2003/4), ICTY prosecutors and the appli-
cable crime and law determined which institution would take precedence. The overlap
between EULEX and the KSC was limited because the KSC only became “fully judi-
cially operational” in July 2017 (BIRN, 2017).

Just as EULEX began operating in 2008, former ICTY Chief Prosecutor Carla Del
Ponte released her memoirs in which she alleged that serious crimes in Kosovo had gone
unpunished (Del Ponte, 2009 [2008]). These crimes were said to have been committed
by members of the KLA following the end of the conflict. In response, the CoE’s
Parliamentary Assembly commissioned an investigation into the allegations and
appointed Dick Marty of Switzerland as rapporteur (CoE, 2008). The Marty Report
found evidence that Serbian and Albanian Kosovars had been subjected to disappear-
ances and inhuman and degrading treatment (CoE, 2011), causing considerable interna-
tional attention. These events renewed the international cooperation problem and started
the process of international institutional choice.

A Special Investigative Task Force (SITF) was set up in September 2011 to examine
the events covered in the Marty Report. It was led by US Chief Prosecutor Clint
Williamson with a staff of internationals (UNSG, 2011). The SITF was an investigative
and prosecutorial body that conducted investigations to determine if indictments were
possible and to collect evidence for potential prosecutions. In July 2014, Williamson
issued a final statement, explaining that the SITF was able to file indictments, including
against senior officials of the former KLLA (SITF, 2014: 1-4). The SITF’s final report
raised the question of which institution would be tasked with prosecuting and adjudicat-
ing those suspected of war crimes.

EULEX was the focal institution at the time. It was an obvious choice given it already
had a pertinent mandate, was actively operating, satisfied the preferences of most relevant
actors, and, although not perfect, it had a decent record of completing trials, addressing
the backlog remaining from UNMIK, and closing cases (Borchardt, 2013; EULEX, 2011;
Peci, 2014). Yet, EULEX was rejected, despite being suitable and good enough, which
ultimately led to the creation of the KSC. The KSC presents the puzzle of rejection-led
creation.

3While EULEX’ mandate started in April 2008, it only reached “initial operational capacity” in
December 2008 and “full operational capacity” in April 2009 (Spernbauer, 2010: 81-782).
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Rejection-led creation and negativity bias

Why was EULEX rejected, leading to the creation of the KSC? More broadly, how can
we explain creation after dismissal of suitable and satisfactorily performing institutions?
We argue that negativity bias, previously unaccounted for, factors into institutional
choice and helps explain rejection-led creation. Negativity bias is a key principle of
human cognition that is often summarized as “bad is stronger than good” (Baumeister
et al., 2001). More specifically, it means that “events that are negatively valanced (e.g.
losing money, being abandoned by friends, and receiving criticism) will have a greater
impact on the individual than positively valanced events of the same type (e.g. winning
money, gaining friends, receiving praise)” (Baumeister et al., 2001: 323).

Studies have demonstrated the broad applicability of negativity bias, including for
learning, attention and salience, voting behaviour, and decision-making (Baumeister
et al., 2001; Bloom and Price, 1975; Rozin and Royzman, 2001). For instance, research
shows that positive traits or characteristics in people can be canceled out by a single
negative one (Corns, 2018) or that students learn more effectively from negative than
from positive stimuli (Baumeister et al., 2001: 328). Hundreds of experimental studies
have confirmed negativity bias across disciplines, including neurological studies that
show the brain reacts more strongly to negative stimulation than to equivalent positive
ones (Ito et al., 1998).

Psychologists argue that the human tendency to overvalue negative information has
its roots in the evolutionary need to survive, as negative events can be potentially lethal
while positive ones rarely are (Haselton and Nettle, 2006; Johnson and Tierney, 2019).
Negativity bias does not, however, mean that bad will always win or that positive infor-
mation does not matter, “rather, good may prevail over bad by superior force of num-
bers” (Baumeister et al., 2001: 323). According to the literature, there are different
“types” of negativity bias, which means that the same bias can manifest in different ways
(Rozin and Royzman, 2001: 296). We focus on two which seem particularly relevant to
institutional choice, namely, loss aversion and failure salience. Specifically, we consider
how loss aversion and failure salience act as mechanisms through which negativity bias
shapes decision-makers’ choices.

Loss aversion means that “negative entities are stronger than the equivalent positive
entities” (Rozin and Royzman, 2001: 297). This is encapsulated in Prospect Theory’s
maxim that “losses loom larger than gains” (Kahneman and Tversky, 1979: 279).
Building on this insight, Kahneman and Tversky (1979: 268, 269) found that people are
more risk averse when they operate in a “positive domain,” meaning a scenario in which
they stand to gain something, than if they operate in a “negative domain” where they
stand to lose something. Loss aversion also underlies the “sunk cost fallacy” where peo-
ple feel they have invested too much to quit (Teger, 1980). Previous IR scholarship dem-
onstrates that loss aversion affects decision-makers’ preferences by altering their views
on options and constraints—leading them to “double-down” or to “go all in,” often with
suboptimal outcomes (Jervis, 2017; Johnson and Tierney, 2019; Welch, 2005).

Failure salience is the other mechanism through which negativity bias shapes institu-
tional choice. It means that “combinations of negative and positive entities yield evalua-
tions that are more negative than the algebraic sum of individual subjective valences
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would predict” (Rozin and Royzman 2001, 299). It hence explains why the proverbial
bad apple spoils the entire bushel. In the context of IR, failure salience explains why
failures are likely to have heightened salience in the minds of those who make institu-
tional choices, overriding positive achievements (Peeters, 1971). Change, reform, and
innovations are, therefore, more likely after perceived failures (Johnson and Tierney,
2019: 112-114), even when an institution is otherwise effective or sufficient. This is sup-
ported by recent research on international organizations (IOs), which links “previous
failings” to 10 replacement and/or death (Debre and Dijkstra, 2021: 334).

The status quo bias and negativity bias present different expectations about decision-
makers’ perceptions and behaviors. Table 2 summarizes these expectations. According to
status quo bias, decision-makers are expected to create a new institution when others are
unsuitable and/or had inadequate performance. We would expect a status quo bias, there-
fore, to be revealed by three observations. First, decision-makers will express views that
existing institutions are unsuitable, meaning they would claim that existing institutions
do not have, or could not be modified to have, the capacity to address the policy problem
or the ability to accommodate preferences of key actors or distributional concerns.
Second, decision-makers will consider an institution’s successes, perhaps overvaluing it,
or assess whether an existing institution meets a minimal threshold of performance.
Third, decision-makers will recall institutional constraints imposed by past decisions
(Jupille et al., 2013).

In contrast, negativity bias is expected to have the opposite effect of status quo bias
and to make actors more inclined to reject institutions and create new ones. Therefore, it
has different observable implications which we separate by the two mechanisms of loss
aversion and failure salience. Loss aversion is an actor’s perception that they operate in
a negative domain, an area of loss, but that they have invested so heavily already that
they cannot give up now (Kahneman and Tversky, 1979; Teger, 1980). Losses can be
regarded as reputational, monetary, or other resources, as well as progress toward a goal.
We, therefore, expect to observe loss aversion through statements that reflect “sunk
costs” reasoning or being too invested to quit or to accept mediocre compromises.
Perceptions inform behaviors, so we expect decision-makers to “double-down,” to
exhibit risk-taking behavior, including raising stakes. Moreover, we expect to observe
language or behaviors that justify, downplay, or ignore (increased) costs associated with
choices. If negativity bias manifests as failure salience, we expect decision-makers to
perceive their choices through the lens of a positive-negative asymmetry where negative
information is stressed and positive information minimized (Peeters, 1971). We would
expect decision-makers to justify institutional rejection and creation with past failures or
the need to adopt “clean slate” policies to avoid contagion effects.

Research design

Previous efforts to incorporate cognitive psychology into models of decision-making in
political science and IR rely extensively on experimental designs and focus on individual
cognitive bias (Davis and McDermott, 2021). While experimental designs are well-
suited for individual decision-making, previous research in political science shows the
benefit of using case studies to research biases in collective decision-making (Johnson,
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2020; Mintz, 2007; Yetiv, 2013). Moreover, since the aim of this article is theory-build-
ing, we use process-tracing of a single case of institutional choice (Beach and Pedersen,
2019). Our case study focuses on the decision-making period leading to the creation of
the KSC, beginning with the release of the CoE’s Marty Report in January 2011 and end-
ing with the KSC’s creation in 2015.

The KSC provides a good case for exploring the role of negativity bias because the
choice between the ICTY, UNMIK, EULEX, or a new institution adds a dimension of
within-case comparison to our analysis. We also select the KSC because its creation was
costly and uncertain. The KSC was created formally by international agreement, known
as the “Exchange of Letters,” between Kosovo and the EU, and endorsed by relevant
partner states (e.g. United States, Canada, Norway). The KSC is hence an international
institution to which the EU is a member and donor (KSC, 2018). Given that five EU
member states do not recognize Kosovo as an independent state, their willingness to sup-
port this international agreement was highly uncertain. Similarly, its creation necessi-
tated ratification through Kosovo’s Assembly and constitutional reform to embed it
within Kosovo’s legal system, which was highly controversial and required significant
political maneuvering (BIRN, 2017). Last, there was little certainty that yet another
effort to address crimes in Kosovo would yield different outcomes.

Process-tracing is a method that entails the unpacking of causal mechanisms by
identifying sequential evidence connecting variables (Beach and Pedersen, 2019:
302). Our empirical analysis seeks to trace the process of international decision-
making which led to the establishment of the KSC. Within this process, we look for
evidence of loss aversion and/or failure salience, as we have theorized them as the
key mechanisms through which negativity bias might affect institutional choice. At
the same time, we compare this evidence to data which might be indicative of a sta-
tus quo bias. Moreover, our empirical analysis is guided by explicit observable
implications, or the footprints that status quo and a negativity bias are theoretically
expected to leave on the empirical record (Gonzales-Ocantos and Masullo, 2024).
These observable implications are spelled out in the previous section, and thus we
look for the presence (or absence) of these observable expectations as evidentiary
steps in the traced process.

In examining the process of institutional choice leading to the creation of the KSC, we
rely on a triangulation of data. First and foremost, we rely on semi-structured elite inter-
views with key decision-makers. Elite interviews provide access to decision-makers’
perceptions, rationales, and motivations for behavior (von Soest, 2022). While we do not
expect actors to be fully aware of their biases at the time of decision-making, retrospec-
tions can assist in revealing them. Interviews help to trace interactions in collective deci-
sion-making. While interviews can raise reliability issues due to problems with memory,
post-decision bias or individuals’ desires to look good (Berry, 2002), we try to mediate
these potential issues in different ways. Open-ended questions permitted interviewees to
reflect on their own motivations and actions but also on those of colleagues. The ability
to reflect on colleagues can diffuse interviewees’ own part in events and reduce the
incentive to embellish. Since the decision-making episode is over 10years ago and most
interviewees hold different positions today, we expect less need for interviewees to
amend their reflections to look good.
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Interviews for the purpose of process-tracing can be a useful tool, but require careful
identification of observable implications and structured interview protocols (Gonzales-
Ocantos and Masullo, 2024). We followed these practices. Our interview protocol
included questions about if and how the ICTY, UNMIK, and EULEX were featured in
the decision-making leading up to the creation of the KSC. We systematically queried
interviewees about key states’ preferences, political constraints, and views of institu-
tional performance to capture expectations related to the status quo bias.

We conducted all interviews between July 2020 and July 2021. We used purposive
sampling to ensure we spoke to actors closely involved in the decision-making process
(Tansey, 2009).* We interviewed 11 individuals from the EU, United States, and partner
states who held key roles at the time the institutional choice process was ongoing (2011—
2015). This included staff from the European External Action Service, Civilian Planning
and Conduct Capability, Committee for Civilian Aspects of Crisis Management, Political
and Security Committee, and European Commission. The small number of interviews
reflects the small group of people involved in the decision-making process. To guarantee
confidentiality, all interviews are referenced only by date.

We relied on additional data to complement the interview material (Davies, 2001). In
particular, we made extensive use of official reports from international organizations,
including the United Nations (UN), the CoE, Organization for Security and Cooperation
in Europe (OSCE), and EU, all of which actively reported on the relevant institutions
involved with Kosovo. Finally, we draw on reports by nongovernmental organizations
and academic literature.

The case of the KSC: rejection-led creation and negativity
bias

Why did international decision-makers choose to reject EULEX and create the KSC to
adjudicate the findings of SITF? Applying the expectations summarized in Table 2, we
review the evidence of status quo and negativity biases. We first examine why the focal
institution EULEX was rejected, as well as the ICTY and UNMIK. To do this, we ask
whether they were suitable and good enough in line with the expectations of institutional
choice theory.

Were the existing institutions suitable?

Institutional choice theory and status quo bias expects that for an institution to be chosen,
it needs to be suitable for addressing the given cooperation problem, including whether
an institution meets actors’ preferences, distributional concerns, institutional constraints,
and group characteristics. Interviews and reports reveal that the main decision-makers in
this case were the EU,’ the United States, and Kosovo on one side and Russia and Serbia
on the other.

“Due to Covid-19 travel restrictions, all interviews were conducted virtually.

SWe do not consider the EU a homogeneous institution; the different member states held different
views on Kosovo and the importance of adjudication war crimes there. We include these into the
analysis where relevant.
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The initial decision that needed to be made was which international organization
should lead the efforts to prosecute and adjudicate the suspected war crimes that tran-
spired in Kosovo—the EU or the UN. Given both the UN and EU’s previous and ongoing
involvement in Kosovo through EULEX, UNMIK and the ICTY, both were possibilities.
Each evoked different political preferences and strategic interests. The question of the
UN versus the EU split the main actors and incurred intense bargaining. The EU, with the
support of the United States, insisted on retaining its institutional leadership, given
Kosovo’s European future, epitomized by the then pending Stabilization and Association
Agreement (Macdowall, 2015). Interviewees explain,

for the EU, the UN was not an option, yes? The EU said, “We took over the responsibility. We
do not want to have a flashback into the past. We do not want to have the UN coming into the
game again.” (Interview, 5 August 2020)

Other interviewees concurred, “The European Union, with the support of the United
States, from the beginning, took the position that the EU had assumed responsibility for
rule of law functions in Kosovo, that UNMIK had handed over its executive authorities
to EULEX, and, therefore, the EU was the appropriate vehicle for taking this investiga-
tion forward” (Interview, 23 June 2021). The government of Kosovo’s preferences
matched the EU’s. For Kosovo, the UN evoked the recent history of tutelage and foreign
administration and was considered incompatible with their unilateral declaration of
independence in 2008 (Rashiti, 2019). Kosovo, therefore, preferred an EU-led institu-
tion, viewing it as more consistent with respect for its declared sovereignty. Another
strategic interest of the EU and United States was that of retaining control over the
investigations and their influence in Kosovo more broadly,

So that was also a danger that if we were to give it to the UN, we lose the possibility to really
focus on what we want to be investigating . . . [If] we have the UN, we have Russia there, we
have China there. . . . We could not allow Russia to strengthen their role in Kosovo again.
(Interview, 30 April 2021)

Russia and Serbia’s preferences were diametrically opposed to those of the EU and
United States after NATO’s intervention in Kosovo (Brovkin, 1999). Serbia, with Russian
support, lobbied heavily in the UN to garner support for setting up a new tribunal for Kosovo
under the authority of the UN (Ristic, 2012). However, interviewees explain there was

very little enthusiasm for that within the P5. Britain and France, as members of the International
Criminal Court, which they were paying a significant amount of money to support, and
Germany, which was then on the Security Council, also in the same boat, were very reluctant to
create another international court that they were going to pay for. (Interview, 23 June 2021)

Serbia’s relatively weak bargaining power, given other states would carry the financial
burden of any court, undermined their UN aspirations. Yet, their preference for the UN
was not strong enough to try to derail an EU-led process (Interview, 14 August 2020).
Although this meant relinquishing control over the future process to the EU and United
States, Russian and Serbian preference for a court proved stronger than their preference
for a UN court, so they accepted the EU framework.
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Although the EU member states agreed that the EU should play a central role in any
Kosovo war crimes adjudications, they disagreed on the EU’s stance toward Kosovo’s inde-
pendence, which influenced institutional choices. The EU had to find a way to accommo-
date five member states that do not recognize Kosovo’s independence, each of whom had a
veto over the final institutional choice. Any institutional choice needed to at least formally
respect the preferences of these member states (Bargués et al., 2024). Interviewees explain,

The EU was in a tricky situation. As a bloc, the EU generally recognized Kosovo in a way. [. . .but]
they had to toe the line between supporting and building Kosovo institutions while facing the very
strong opinions of member states who did not recognize Kosovo. (Interview, 10 August 2020)

As the above indicates, the ICTY and UNMIK were considered unsuitable since, as
UN institutions, they did not match the EU’s, United States’ or Kosovo’s strategic prefer-
ences. Moreover, they were more costly as they would have entailed backtracking previ-
ous decisions to shut-down the ICTY® or transfer rule of law authority from UNMIK to
EULEX. Institutional constraints were also impediments because choosing the ICTY’
and UNMIK would have required UNSC approval.

However, in contrast, EULEX was a suitable institution for use across all relevant cri-
teria: it had the correct mandate and membership, and it was EU-led yet accommodated
the five non-recognizers. EULEX had a mandate covering war crimes committed during
and after the conflict period (unlike the ICTY), enabling KLLA war crimes prosecutions
(Council Joint Action 2008: Article 3(d)). EULEX was already deployed throughout the
country which meant starting a new or revised mandate would have been comparatively
quick and cheap, requiring no lengthy political debates or new agreements—in other
words, it would provide greater certainty, lower risks and costs. The mission also had
relevant experience, having investigated and prosecuted war crimes since 2008, including
those of the Marty Report before SITF got set up (Ristic, 2012). The new adjudications
may have required additional staff and budget, but no more than starting afresh. In short,
EULEX as the existing, focal institution for war crimes in Kosovo was suitable for use.

Was EULEX good enough?

The second reason recognized by institutional choice theory and status quo bias for
decision-makers not to choose an existing institution concerns its past performance, or
whether it was good enough. Good enough is conceived as achieving “satisfactory
(expected) benefits” (Jupille et al., 2013: 45), which is operationalized primarily in
terms of the outcomes produced by the institution.® Adopting this operationalization to

®The UNSC first adopted a “completion strategy” for the ICTY in 2003, which the ICTY had
already begun implementing (see UNSC, 2003, 2004). Only a decision by the UNSC could reverse
the completion strategy.

"Use of the ICTY would have required a change to the ICTY’s jurisdiction to include the post-
conflict violence in Kosovo. The UNSC had previously refused to make this modification (ICG,
2002, 18).

8For example, in assessing the performance of the General Agreement on Tariffs and Trade,
Jupille et al. (2013: chapter 3) look to the extent of protectionism and trade flows.
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Table 3. War crimes cases with completed trials.

No. of completed Average

Years war crimes trials per year Source
ICTY 1993-2013 (21) 62 3.0 ICTY website
UNMIK 1999-2008 (10) 40 4.0 Amnesty International 2012
EULEX 2008-2014 (7) 30 4.3 EULEX website, Peci, 2014

Compiled by authors. Partial year is counted as a full year. We use 2014 as a cut off for EULEX because
it was not until this point in time that the institutional choice was made. 2013 is the cutoff for the
ICTY because the residual mechanism began operating in 2013 and all but one trial had been completed
(excluding appeals). UNMIK and EULEX prosecuted other crimes, such as organized crime and financial
crimes. We exclude these from our count.

understand whether EULEX was good enough, we compare the annual average number
of completed trials of EULEX to its predecessors (Table 3). The average annual number
of completed trials is appropriate because the three institutions operated for different
lengths of time, and therefore it provides a standardized performance metric. It is also
an indirect proxy for the integrity of trials. Trial integrity was a structural obstacle for
all three institutions, as it is for most international tribunals, because war crimes trials
rely heavily on witness statements (Ford, 2014). The integrity of trials hence depends
on clear and robust witness statements and on ensuring the security of these witnesses.’
In all cases tried by UNMIK, the ICTY and EULEX, witness security and trial integrity
were challenging, derailing several high-level trials. This stemmed in part from the
perception among Kosovo Albanians that the KLA were the heroes of independence
(Warren et al., 2017), which could put pressure on witnesses in KLA trials. Furthermore,
keeping witnesses safe from intimidation or worse in a small community like Kosovo
was difficult even though both the ICTY and EULEX operated international witness
protection schemes (Amnesty International, 2012; OSCE, 2010).

The ICTY completed a total of 62 war crimes trials, UNMIK completed 40 trials, and
EULEX completed 30. However, the three institutions were active in their roles as war
crimes adjudicators for different lengths of time, 21, 10, and 7 years, respectively.'? Since
the timeframe directly affects the number of war crimes cases each institution completed,
we present the data averaged by year. This shows that the ICTY completed an average of
3 cases per year, UNMIK an average of 4 cases, and EULEX an average of 4.3 cases. The
seemingly low number of cases per year are due to the complexity of war crimes cases in
general and are not particular to Kosovo (Ford, 2014; Wippman, 2006). The data suggest
that in comparison with its predecessors, EULEX was the most successful of the three
institutions regarding its ability to complete trials.

°The evidentiary challenges for all international trials of war crimes or crimes against humanity,
not only in the Balkans, are considerable and affect evidence collection, witness security, and evi-
dence presentation in court (May and Wierda, 2002).
19We limited the timeframe for this analysis to the years of operation before the establishment of
the KSC. This excludes three ICTY cases pending as of June 2013 and 92 EULEX cases pending
as of February 2014 (Ford, 2014; Peci, 2014).
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Since completed trials are only one indicator, though a very important one, we also
reviewed additional data that can shine light on EULEX’s war crimes performance.
First, EULEX showed a significant capacity to manage the backlog left by UNMIK.
EULEX reportedly inherited 1187 war crimes cases from UNMIK when it began oper-
ating in December 2008 (CoE Report 2011, 7) and had reviewed 888 of these by March
2010 (UNSG, 2010, 13)."' These reviews were crucial to show which case files
included sufficient evidence for prosecution, informing decisions on which trials to
open. Second, international and local watchdog organizations also note EULEX’s “sig-
nificant contribution to strengthening the efficacy of the judicial system in Kosovo,
both with respect to investigating most severe crimes and with respect to prosecuting
them” (Amnesty International, 2012: 19; Humanitarian Law Centre, 2018; OSCE,
2010). Evaluating EULEX’s performance more broadly, Zupanci¢ et al. (2018: 600)
find that “contrary to prevailing assessments, EULEX has made positive contributions
to conflict prevention, though not without challenges and deficiencies.” Third, mem-
bership commitments can indicate whether an institution is seen as satisfactory (Jupille
et al., 2013). In the case of EULEX, throughout the period of institutional choice, EU
member states renewed EULEX’s mandate in 2010, 2012 and again in 2014 and dedi-
cated a total of EUR 757 million in funding (see Council Decision 2014/349/CFSP).
This itself suggests EU states remained committed to EULEX and considered its work
and progress satisfactory.

Many reports note challenges and weaknesses, especially regarding local percep-
tions and EULEX’s broader mandate (Mahr, 2018; Rashiti, 2019), suggesting EULEX
was not an optimal choice. However, institutional choice theory assumes decision-
makers are satisficers, and the status quo bias will lead to acceptance of good enough
institutions. As the above evidence suggests, EULEX was “good enough” and per-
forming satisfactorily.

Overall, according to extant theory, we would expect decision-makers to choose
EULEX and stick with the status quo. EULEX was suitable according to all aspects of
suitability and its performance was good enough across a number of measures. So why
was it rejected?

Negativity bias through loss aversion

Loss aversion suggests that actors who perceive themselves to be in a domain of loss are
more likely to raise the stakes and double-down to avoid further loss, often referred to as
sunk cost fallacy. EU member states had invested a lot of time, money, and political capi-
tal into Kosovo—first through the UN umbrella and then via the EU institutions.
Kosovo’s future path had been politically and institutionally linked to the EU since the
2003 Thessaloniki Council decided that all Western Balkan states had prospects for EU
accession (European Council, 2003). EULEX as the EU’s flagship mission had been
deployed to Kosovo since 2008, an EU Special Representative led the International

"This represents a 75% decrease in the backlog inherited from UNMIK within 16 months, or
roughly 70 cases per month. Also, it should be noted that EULEX was not fully operational until
April 2009.
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Civilian Office (vested with executive powers until 2012), and the EU High Representative
has led the Kosovo-Serbia dialogue for normalization of relations since 2012 (European
External Action Service, 2022).

Interviews suggest that EU decision-makers perceived themselves to be acting in a
domain of loss due to their past investments into Kosovo when the Marty Report spot-
lighted the need for renewed action. Interviewees explain,

I think it was, what is it called? It’s sunk cost bias, we’ve invested so much into this now, we
can’t turn back . . . This is too big to fail, we can’t be seen to be failing in our first foray into
multilateral judicial . . . post-conflict judicial administration.'? (Interview, 18 June 2021)

EU decision-makers considered themselves too committed to step back, “the train is
already rolling and you just have to keep going with it” (Interview, 10 August 2020).
Another interviewee pointed to the perceived negative consequences of backtracking on
commitments, it would be “like Bankrotterklirung [declaring bankruptcy] for the EU”
(Interview, 30 April 2021), to fail there would “undermine what the EU has built up over
the years in Kosovo and in the Balkans . . . we’ve come too far” (Interview, 30 April
2021).

The perception that decision-makers were acting in a domain of loss and dealing with
sunk costs shaped subsequent choices. Decision-makers were prepared to allocate con-
siderable extra resources, over 379 million between 2016 and 2025 (KSC, 2018, 2020,
2021). While there were budget discussions between member states and the European
Commission about distribution of costs (Interviews, 30 April 2021; 8 June 2021; 11 May
2021), interviewees confirmed that “member states were committed to this [course of
action]” (Interview, 18 June 2021).

Decision-makers also accepted political costs and risks. The EU and United States
had to expend considerable political capital to pressure the Kosovo Assembly into
accepting the idea of a new tribunal for war crimes (BIRN, 2017; Ristic, 2015). A war
crimes tribunal focusing on the post-war period, and by extension the KLA, was deeply
unpopular with Kosovar Albanians and imposed high sovereignty costs on Kosovo
(Muharremi, 2019; Warren et al., 2017). Political risk emanated from reopening the
arrangements pertaining to war crimes investigations and trials, a deeply contested issue
between Serbia and Russia on the one side, and the EU and United States on the other
(BIRN, 2017; Interview, 23 June 2021). The clashing preferences had already hindered
the negotiations for the hand-over from UNMIK to EULEX (Gippert, 2017: 103, 104), a
new institution would risk upsetting the fragile status quo.

Interview statements which indicate that the prevailing perception of decision-
makers was to be acting in a domain of loss, coupled with their risk-taking behavior
suggest that negativity bias through loss aversion influenced the decision to reject
EULEX.

2We did not use the term “sunk cost” during interviews.
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Negativity bias through failure salience

Failure salience manifests as a perceived positive-negative asymmetry, where negative
information and events receive disproportionate attention and importance. This stands in
direct opposition to the status quo bias, where we expect an overvaluing of positive
information, but also of rational choice theory which expects a rational (meaning bal-
anced) valuing of positive and negative information.

EULEX’s performance was reviewed negatively by all decision-makers interviewed.
So much so that only one interviewee explicitly mentioned any positive achievements of
EULEX: “the thing is, the mission really did get on with a lot of good stuff” (Interview,
18 June 2021). In all other interviews, the performance of EULEX in the war crimes tri-
als element of their mandate was considered negatively. The two main issues highlighted
were witness security and trial integrity. An interviewee elaborates,

it was [EULEX’] track record, I mean. . . it was the fact that any time there had been cases
against high-level Kosovar officials, or even mid-level, anyone who had been in a meaningful
role with the KL A, that you had political manipulation, political pressure put on the court, that
you had leaks to the media that were never criticized by the government, in fact, were welcomed
by the government when witnesses were exposed, threats were brought against witnesses.
(Interview, 23 June 2021)

Another interviewee concurs, “EULEX had a lot of witnesses with tainted testimonies
and the prosecutors couldn’t rely on the witness testimony to stay the same as it was dur-
ing the investigation” (Interview, 14 August 2020). The overwhelmingly negative perfor-
mance reports of EULEX suggest a positive-negative asymmetry due to the near absence
of any positive mentions of EULEX’s achievements—in stark contrast with the com-
parative performance assessment presented above.

We also find evidence that suggests that the perception of the positive-negative asym-
metry shaped decision-makers’ view on institutional options by fostering a preference
for an institutional clean slate for fear of contagion. Interviewees report that once the
decision had been taken to investigate the allegations of the Marty Report through the
SITF, SITF staff kept their distance from EULEX:

What I recall very well is that we were told all the time, from the beginning, from these guys

... “we don’t want to have anything to do with you” and they did everything they could also
in public appearance to make sure they are not linked to EULEX. (Interview, 5 August 2020)

Other interviewees agree, “as the SITF got established, they very much got to a point of
no real contact with EULEX[. . .] they did not want to have those links at all” (Interview,
10 August 2020). Although these concerns for separateness were contextualized in the
need for the SITF to ensure operational security and independence, several interviewees
used the word “tainted” when referring to EULEX (Interviews, 5 August 2020; 14 August
2020). Another interviewee made the direct connection between the negative perceptions
of EULEX and the need for a fresh institutional start, agreeing that there had been a per-
ceived “value in newness” (Interview, 25 June 2020).
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In short, there is evidence to suggest that decision-makers perceived their choices
through failure salience, which affected their evaluations of EULEX and facilitated the
decision to reject EULEX and create a new institution.

Overall, we find evidence that despite EULEXs suitability and sufficient perfor-
mance, it was rejected. The status quo bias cannot adequately explain this outcome.
Instead, we find evidence that decision-makers were affected by loss aversion and
failure salience, linking negativity bias to the rejection of a tainted EULEX. The
creation of the KSC provided a clean slate through which decision-makers doubled-
down on their commitment to ending impunity in Kosovo, despite uncertainty, risk,
and political costs.

Discussion and conclusion

The analysis confirms important aspects of existing institutional theories which seek to
explain decision-makers’ institutional choices to reject and create. In particular, a lack of
suitability, encompassing states’ preferences, power, institutional constraints and prob-
lem structure, explains the choice to not select or modify the ICTY or UNMIK. Yet, it
complements existing institutional choice theory in two important ways. First, our
empirical analysis reveals a previously unidentified type of institutional creation—rejec-
tion-led creation. The decision not to use EULEX was a rejection of it, as decision-
makers clearly dismissed it as an option despite it being suitable and good enough. In
fact, decision-makers appeared unmindful to the positive aspects of its performance.
Second, the analysis shows that negativity bias—not status quo bias—best explains the
rejection and subsequent creation of the KSC. Negativity bias manifested through the
mechanisms of both loss aversion and failure salience, which left decision-makers with
no choice but to create a new institution.

Two other possible explanations are worth mentioning. First, some may suggest that
the creation of the KSC was driven by normative shifts or contestation over the anti-
impunity norm. While it is true that the anti-impunity norm was contested in the 2010s,
this surfaced in relation to the International Criminal Court and decisions to prosecute
heads of state in Africa (Han and Rosenberg, 2021; Mills and Bloomfield, 2018). We
have not identified any impact of norm contestation on institutional choice in this case.'?
Rather, we see consistent normative pressure across the operations of the ICTY, UNMIK,
EULEX, and KSC to hold individuals from both sides of the conflict criminally liable for
international crimes. Criticism of EULEX was consistently linked to no# implementing
the anti-impunity norm adequately (Aliu, 2012).

Second, some might argue that institutional legitimacy (or lack thereof) explains the
rejection of EULEX and the creation of the KSC. Our argument is compatible with this
view. Legitimacy is an intersubjective quality and reflects key audiences’ perceptions or
beliefs about an institution’s authority (Tallberg and Ziirn, 2019). Negativity bias, espe-
cially through the mechanism of failure salience, skews decision-makers’ perceptions

3Local elites and communities often opposed the prosecution of individuals whom they viewed
as the liberators of Kosovo, but they desired an end to impunity for other parties and crimes
(Humanitarian Law Centre, 2018).
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and assessments of an institution due to a positive-negative information asymmetry.
Negativity bias, in other words, means that negative information weighs more heavily on
legitimacy evaluations than positive information. So, negativity bias may in fact contrib-
ute to why an institution is believed to have a legitimacy deficit, and therefore why it is
rejected. The intersection between legitimacy and cognitive biases remains under-
researched and constitutes a relevant field for future study.

We identified rejection-led creation and the role of negative bias based on a single
case study, yet existing case study research leads us to think it extends to other cases. The
creation of the UN Human Rights Council following the rejection of the UN Commission
on Human Rights is one possible example (Lauren, 2007). Similarly, negativity bias may
have contributed to the rejection of the Kyoto Protocol and creation of the Paris
Agreement. While a complicated case to speculate on, “by the time Kyoto was ready to
be implemented, it was already labeled a failure” (Allan et al., 2021: 928) and evidence
suggests that the Kyoto Protocol’s performance, while suboptimal, did have successes
(e.g. Maamoun, 2019). Future research is needed to fully understand how broad a phe-
nomenon rejection-led creation is. Even if it occurs in rare instances, the impacts of
negativity bias on other aspects of institutional choice are likely. For example, negativity
bias probably affects whether institutions are selected for use. Berejekian (1997) argues
that loss aversion contributed to the European Community’s (EC) decision to choose the
Montreal Protocol. Also, negativity bias may inform institutional design. In the case of
the KSC we observe that the founders insisted on housing the KSC outside of Kosovo,
based on the view that previous failings were attributed to their in-country operations.
Finally, status quo bias and negativity bias are probably often in interplay, raising ques-
tions about the conditions under which one bias trumps the other. In our case, we specu-
late that a mixture of high public salience and high stakes for actors contributed to why
negativity bias trumped the status quo bias. Berejekian (1997) similarly notes that when
negotiating an international agreement to address the depletion of the ozone layer, the EC
shifted from a domain of gains to one of loss. Losses loomed larger when public salience
grew (due to scientific consensus) and economic stakes became higher for industrial
actors. Future research, however, is needed to understand how higher stakes and sali-
ence, or indeed other conditions, shape the interplay status quo and negativity biases.

Our argument has broader implications for the study of international institutions.
Negativity bias may contribute to the current dilemmas facing international organiza-
tions and the broader liberal international order (Copelovitch et al., 2020; Ikenberry,
2018). There is growing recognition that international institutions are now more than
ever before politicized and facing backlash (Walter, 2021; Ziirn et al., 2012). These
dynamics seen through the lens of negativity bias might add insights into this wave of
contestation, and its related consequences, including competitive regime creation (Morse
and Keohane, 2014), unilateral exit (Von Borzyskowski and Vabulas, 2019) or death
without replacement (Eilstrup-Sangiovanni, 2020). Some see these challenges to the
existing order as the result of structural factors including the expansion of international
authority (Ziirn et al., 2012) and the diffusion of power (Ikenberry, 2018). Our argument
suggests this rejection may be influenced by micro-level factors, including cognitive
biases and how they affect actors’ perceptions of, for instance, institutional performance
(Tallberg et al., 2016). Incorporating the negativity bias into institutional theory can help
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to differentiate individual and collective rationales for rejecting multilateral institutions
and what factors contribute to contestation and politicization.

Last, this article contributes to “behavioral IR” (Davis and McDermott, 2021; Hafner-
Burton et al., 2017), showing the impact of cognitive biases on international institutions.
Previous efforts to incorporate cognitive psychology into this area of study draws on
bounded rationality (Jupille et al., 2013; Poulsen and Aisbett, 2013) or use survey experi-
ments to account for an individual’s cognitive limitations (e.g. Ghassim et al., 2022). Our
analysis extends this field to collective decision-making and the role of negativity bias.
Gaining ground on how such biases impact collective decision-making is in our view
crucial to behavioral IR in the context of international cooperation and institutions,
which are by their very nature a collective endeavor. Despite the methodological caveats
which limit case studies, we suggest that careful use of elite interviews may help reveal
dimensions of decision-maker bias which experiments struggle to account for, raising the
importance of mixed-method approaches.
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