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This critical survey reviews long standing debates between the ‘entity’, ‘contractarian’
and ‘stakeholder’ theories of the corporation. These perspectives are shown to obscure
the legal structuring power corporate law confers on the owners of capital, rewriting
corporate property relations in terms of managerial interest intermediation, contrac-
tual voluntarism, or stakeholder ‘property’ rights, respectively. Marxist analysis and
the perspective of workers and labour law are utilized to show the limitations of these
debates and emphasize the constitutive role of class relations in corporate law. From
this perspective, the dominant theories fail to deal with fundamental characteristics of
the modern corporation: the shifting of risk, the exercise of control without liability,
and patterns of hierarchy beyond the firm. New perspectives emerging from the ‘Law
and Political Economy’ movement in the US, in particular Katherina Pistor’s analysis
of the ways in which capital is ‘coded’ in law to the advantage of elites (The Code of
Capital) are more promising. What Pistor brings out is twofold. Firstly, the critical role
of private law rules in the core ‘modules’ which underpin capital. Secondly, the relative
autonomy with which elites are able to utilize these rules to enhance and protect their
wealth. Yet Pistor ignores the labour relationship and the class dimensions of the code
of capital in her analysis. The survey concludes with reflections on the limits to legal
reform of corporate law, and directions for future research bringing together analysis
of the code of capital and Marxist perspectives.

JEL Classification: 1.2; 1.20; 1.22; K31

I. INTRODUCTION

The modern corporation is associated with a plethora of problems. These include
problems of concentrated corporate and market power (Vaheesan, 2020), the
generation of social and environmental externalities (Robé, 2020), corporate
irresponsibility arising from the escape from liability for both investors and control
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2 THE MODERN CORPORATION

parties (Greenwood, 2017; Ireland, 2012), the shifting of risk from shareholders to
other creditors (Pistor, 2019), and related issues of arms-length control and hierarchy
beyond the firm (Paul, 2020). The nature of the corporation and its relation to the
firm as a legal and economic form of productive organization has been the subject of
long-standing theoretical debates in political economy and legal scholarship. These
debates have centred on a set of concerns regarding the nature of corporate
personhood, the status of the shareholder interest and ‘ownership’ rights within
corporate governance, and the degree of autonomy of corporate management to
serve the interests of workers, communities, society, and the environment. Indeed,
the problems presented by the modern corporation are well recognized within the
field of corporate law and governance. Recent years have seen joint statements
by large numbers of scholars identifying the contribution of corporate law and
governance practices towards ‘a wide range of systemic risks, as well as devastating
social, environmental and economic impacts’ (Johnston ez al, 2019, p.3). These
impacts are understood as the outcomes of ‘practices of shareholder primacy’ which
drive directors to adopt the short-term time horizons of capital markets, ignoring
environmental, social and even their own sustainability in a ‘tragedy of the horizon’
(ibid., p. 3). The problems of ‘shareholder primacy’ and the modern corporation are
held to be the result of ‘mistaken’ beliefs by economists, journalists and business
experts about the corporation and corporate law, which lead to ‘errors in the ways
in which corporate law concepts are understood and applied’ (Stout er al, 2016,
p. 1). The ‘powerful legal reality’ of corporate personhood is ignored in governance
practices, or treated by the courts in a contradictory way, as both strong for the
purposes of shareholder protection whilst simultaneously reducible to the shareholder
interest (zbid., p. 1). These problems, it is argued, can be corrected through reforms
to directors duties and board obligations to free corporate directors to act in what
they believe to be ‘the best interests of the company as a separate entity’ (Johnston
et al., 2019, p. 4). The implications of corporate personhood should be taken to their
full conclusion: the liberation of the corporate entity from the parties who own its
shares.

This argument entails a number of assumptions. Firstly, at its core this is an
argument about law, and law’s autonomy from capitalist social relations. This assumes
that the corporation, as a creature of law, can be neatly repurposed to meet the social
preferences and challenges of the day. Secondly, this entails assumptions about political
economy, and the ability of democratic processes to significantly intervene in the
processes and practices of corporate law and finance in ways which put them to the
service of social prerogatives. Thirdly, it entails assumptions about the normative role
of legal theory, and the idea that the prevailing conceptualizations of the corporation
in the academy, as well as legal and policy circles, drive the development of corporate
law and governance towards socially desirable models.

This critical survey sets out why these assumptions are problematic and argues that
developments in the critical literature point towards deep pathologies in private law
and corporate law which pull in the opposite direction to the aspirations of legal
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B. CRAWFORD 3

reformists. By adopting the perspective of labour, it shows how the core debates
within the fields of corporate law, between ‘entity’, ‘contractarian’ and ‘stakeholder’
debates are overstated and have largely served to obscure the class relations of
corporate capitalism, revealing a normative preference for the dominance of capital
owners over production. The various ways in which these debates have framed
the property relations of the corporation, and the firm/market distinction, fail to
capture the patterns of exploitation which characterize the contemporary corporate
economy. Conversely, Marxist perspectives explain the persistence of disparities
between capital owners and workers but remain stuck in a production/circulation
binary which struggles to capture the complex character of corporate property
relations. Recent scholarship in Law and Political Economy (LPE), in particular the
contributions of Katherina Pistor, is more promising, shedding light on the complex
relational nature of the abstract property forms of the modern corporation. What
Pistor brings out is twofold; firstly, the critical role of private law rules in the core
‘modules’ which underpin capital: contract, property, corporate and insolvency law
most prominently. Secondly, the relative autonomy with which elites are able to utilize
these rules to enhance and protect their wealth. However, a more thoroughgoing
engagement with class relations and the perspective of labour is needed. Adopting
the perspective of labour sheds light on the legal structuring power of private law
as a fundamental dimension of the contemporary crisis of labour law and workers’
rights in the face of corporate power. This indicates a fruitful trajectory for future
research, exploring the potential for workers and unions to contest the code of

capital.

Section II outlines the ways in which the ‘entity’, ‘contractarian’, and ‘stakeholder’
perspectives conceptualize the property relations of the corporation and the extent
of the ‘externalization’ of the shareholder. It is argued that these theories rewrite the
property relations of the corporation as managerial interest intermediation, contractual
voluntarism, or stakeholder ‘property’ rights, respectively. Section III places these
theories in historical perspective. It argues that the ‘entity’ perspective overstates the
correspondence between the legal form of the corporation and the economic form of
the firm. It is argued that contra the entity theory, the corporation has long denoted a
legal not economic form. Contra the contractarian view, this legal form is a powerful
social ordering device. In both cases, the abstract legal forms of contract and the
corporate entity are presented in ways which mask rather than reveal the economic
power of corporate and financial actors. These abstractions are demonstrated, drawing
on analysis of the disparity between the ‘epistemic order’ of law and legal theory and
the ‘social order’ of contemporary financialized capitalism (Birch, 2016). Section IV
introduces the perspective of labour, and labour law, as the paradigmatic example
of the gap between the formal categories of private law and real social relations. It
is argued that the legal relations of the corporation must be analyzed in terms of
the form of rights in liberal law, through which private law rights of property confer
autonomy on the rights holder, to which statutory and contractual forms of regulation
can only respond in a limited way. The argument is illustrated with examples of the
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4 THE MODERN CORPORATION

problems corporate forms of ordering present for collective bargaining. It is argued
that Marx’s understanding of capital as relational is needed to understand the property
relations of the corporation, but that both Marxist critique, and labour law’s regulatory
function, remain trapped in the sphere of production and the legal imaginary of the
‘entity’ perspective, missing the fragmented character of contemporary relations of
exploitation beyond the firm. Section V brings in perspectives from ‘law and political
economy’ (LPE) analysis. The work of Katherina Pistor is shown to provide the tools
for understanding the political and instrumental nature of private law, and the relative
autonomy of elites to deploy the basic rules of private law—including the corporate
entity—to structure assets in ways which enhance and protect their wealth, and shift
risk and losses onto others. The class dimensions of the ‘code of capital’, which Pistor
disregards are discussed as a crucial dimension of this in need of further research.
It is suggested that a more fruitful engagement by Marxist analysis with the ‘code
of capital’ also requires a shift in focus from the production/circulation binary to
economic ‘coordination’, and ‘coordination rights’ (as suggested by Ulysse Lojkine)
which is discussed as an adjunct of legal coding analysis. Section VI concludes, with
reflections on the prospects for reform of the corporation.

II. ENTITY OR CONTRACT: AN OVERSTATED DEBATE

Academic debates on the nature of the corporation have been dominated by two
broad bodies of theory. The ‘entity’ theory develops a legal institutionalist approach,
understanding corporate personhood as the legal embodiment of the socio-economic
reality of the business firm (Berle, 1947). This strand of thought emphasises the role of
the state in granting the legal privileges or ‘concessions’ of incorporation (Dodd, 1932)
and affords a clear role for public prerogatives in the internal governance of the firm
(Berle, 1959). The ‘contractarian’ theory, associated with the US ‘law and economics’
movement which emerged in the 1970s, emphasises functional, private, contractual
logics in the emergence of the corporate form, and the efficiency benefits of shareholder
ownership and capital markets as modes of governance (Jensen & Meckling, 1976). A
third body of work, the ‘stakeholder’ theory, emerged from the contractarian approach,
but with an emphasis on the relational dimensions of contracts and the contributions
of all constituents of the firm to efficient and profitable production (Blair & Stout,
1999).

These debates have been concerned with the extent of shareholder property rights
and decisional authority within the firm, the degree of autonomy of corporate man-
agement from shareholder ‘owners’, and the legitimacy of non-shareholding parties
having a say in corporate decision making. These issues arise from the peculiar nature
of the share as a property form tied to the corporate legal person. During the 19™
century, in English law, the corporate entity was conceptualized as a legal shorthand
for the ‘aggregation’ of the shareholder members of a Joint Stock Company (JSC)
(Ireland, 1996). The original legal form of the share was that of an equitable interest
in a company’s assets, implying an identification between a company and its members
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(Ireland, 1996). Economic developments in the form of the growth of large JSC’s and
the development of liquid markets for shares from the 1830s onwards were facilitated
by the legal reconceptualization of the share, transforming it from a direct interest in
the company’s assets into a legal object of property in its own right. The new form
of ‘intangible share capital’ opened a legal space between the company as asset owner
and the shareholder as share owner (Ireland, 1999). In tandem with this process, a
series of company law statutes extended access to incorporation rights and limited
liability. General limited liability shifted the recourse of company creditors away from
shareholders assets and towards the company as a separate, property-owning entity,
facilitating reduced shareholder supervision and decision making within the company,
diversification of holdings, and increasingly large and liquid share markets (Ireland
et al., 1987).

It is this process of the ‘externalization’ of the shareholder which underpinned
the development of entity theory perspectives in the Anglo-American world from
the early 20 century. The shift of the capitalist owner from direct oversight of
production to a rentier position ‘outside’ the firm led to claims that the corporate
form reflected a transformation of capitalist property relations, opening up the firm
as a social institution through the externalization of the shareholder. Berle argued
that the nature of shareholder ownership had been transformed by the emergence of
the widely held public corporation. Lacking effective managerial control, and free to
exchange their shares for cash, shareholders had opted for liquidity rather than control
(Berle, 1959). Berle claimed that the exercise of corporate power had been separated
from the underlying property rights of the nominal owners, opening up a ‘separation
of ownership and control’ which empowered a new technocratic managerial class to
make corporate decisions in the broad public interest (Berle, 1959). This managerial
autonomy, and the replacement of capitalist ownership relations within the firm by a
corporate bureaucracy, was presented by ‘managerialist’ theorists as transcending the
basis for class conflict in production (De Vroey, 1975).

In contrast to Berle’s cautious promotion of public prerogatives in corporate
management, scholars in the US law and economics tradition, alongside neoliberal
economists such as Milton Friedman, decried the dangers of allowing managerial
power to escape market discipline (Friedman, 1970). These scholars shared the
empirical analysis of the ‘separation thesis’ but deployed a functionalist argument
for strong shareholder property rights to keep corporate managers focused on profit
maximization through both property incentives (stock options) and the disciplinary
effects of capital markets (Jensen & Meckling, 1976). Corporate management, it was
argued, was the ‘agent’ of the shareholder owners, and thus solely responsible to the
shareholder interest in maximum returns (zbid.). The contractarian theorists account
however, presented a radically revised view of the nature of property relations in the
firm. Following Coase (1937), the contractarian theorists were concerned with the
distinction between the firm and the market, and the problem posed by the existence of
large vertically integrated firms for the contractual ontology of neoclassical economics.
Coase had argued that the firms emerged as ‘islands of conscious power’ within
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6 THE MODERN CORPORATION

the ‘ocean of unconscious co-operation’ of individual contracting in the marketplace
(ibid., p. 388). The boundaries of the firm marked the switch from the contractual
price mechanism of the market to the status order of the firm, at the point at which
the relative costs of coordination through open contracting could be reduced by the
hierarchical order of the firm (zb:d.). The contractarian theorists fiercely diverged from
Coase on the hierarchical nature of the internal order of the firm. Armen Alchian
and Harold Demsetz sought to redraw Coase’s firm in terms of contracting equals:
“The firm...has no power of fiat, no authority, no disciplinary action any different in
the slightest degree from any ordinary market contracting between any two people’
(Alchian & Demsetz, 1972, p.777). The only powers to ‘punish’ are that of withholding
future business or seeking redress in the courts for breach of contract. In this regard,
it was claimed that the employer-employee relationship is no different to that of a
customer and their grocer; one can ‘fire’ their grocer by ceasing to purchase from
them or sue them for selling faulty produce (i¢bid., p. 778). In line with this claim that
the social relations of the firm reflect pure contractual voluntarism, the contractarian
theorists argued the legal form of the corporation was simply a ‘legal fiction. .. which
serve[s] as a nexus for a set of contracting relationships among individuals’(Jensen
& Meckling, 1976, p. 311). Coase’s firm/market distinction, based upon the internal
hierarchy of the firm, is dissolved into the corporation as pure market interaction. The
property-based hierarchy of capitalist firms is recast as horizontal equal exchange.
This account of the relations of the firm was modified through the ‘stakeholder’
model of the firm. Stakeholder theorists pointed to the relational dimensions of the
labour contract, in particular in relation to job security, and argued that workers
and managers engaged in ‘implicit’ forms of contractual exchange, which secured
reciprocal benefits such as additional effort and firm specific skills specialization by
workers in exchange for implicit guarantees of job progression and continuity of
employment (O’Connor, 1990; Stone, 2019). Such implicit contracts, unenforceable
at common law may require statutory alterations to corporate governance arrange-
ments to protect the value thus generated (O’Connor, 1990). The shareholder centric
contractarian model is reconceptualized as an instance of ‘team production’, with
conflicting interests of capital and labour aligned through the ‘mediating hierarchy’
of the corporate board (Blair & Stout, 1999). Developments in the stakeholder theory
generated yet another reconceptualization of corporate property relations, through the
claim that through contractual and statutory regulation the law has steadily come to
recognize worker’s ‘property in work’ (Njoya, 2007). Simon Deakin has addressed the
nature of workers claims in the firm as a type of property right through conceptualizing
the corporation as ‘commons’ (Deakin, 2012). Deakins analysis begins with the
observation that the contractarian theory is legally wrong. In law, shareholders cannot
be the corporation’s ‘owners’, since the corporation is a legal person and cannot be
owned. This gives rise to the troubling idea that the corporation is ‘ownerless’ (zbid.).
Instead, Deakin argues, rights are constituted through ‘multiple, overlapping property-
type claims’ at the level of the business enterprise or firm (Deakin, 2012, p. 367).
The corporation therefore is reconceptualized as a ‘commons’; a ‘shared resource
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whose sustainability depends upon the participation of multiple constituencies in its
governance’ (Njoya & Carse, 2015, p. 312). Regarding corporate law, Deakin argues
that the damaging shareholder centric model of the firm is a product of the dominance
of agency theory, which misconceives the nature of the property rights in the firm. This
can be rebalanced through the development of new legal models of the firm which can
shape its legal totality: as an outcome not only of corporate law, but employment,
insolvency, competition, tort and tax law, which serve to ‘adjust and reconcile’ the
multiple property-type claims (Deakin, 2012, p. 367). From this perspective, the
development of statutory mechanisms to secure workers ‘implicit’ contracts have the
effect of conferring ‘property in work’ through their attachment to the corporate asset
pool (Deakin, 2013, p. 137; Njoya & Carse, 2015).

The power conferred upon capital owners within production is recast by the
entity, contractarian and stakeholder theories thus: as being fractured by the corporate
entity and the separation of ownership and control, dissolved within relations of pure
contractual voluntarism, or extended to all parties through stakeholders’ enjoyment of
‘property-like’ claims. This persistent tendency of theorists of the corporation to wrize
away capitalist property relations, however, appear dubious when placed in concrete
historical context.

ITII. THE SOCIAL ORDER AND THE EPISTEMIC ORDER

These theoretical depictions of the social relations of the corporation raise a number of
problems concerning the relationship between law, legal theory, and economic reality.
This section develops a critique of the claims of the entity and contractarian theories
regarding the nature of corporate property relations by placing them in historical
perspective. It argues that contra the entity theory, the corporation has long denoted
a legal not economic form and, contra the Law and Economics view, this legal form
is a powerful social ordering device. It is argued that, in both cases, the abstract legal
forms of ‘contract’ and the ‘corporate legal person’ have been deployed in ways which
masks rather than reveals the economic power of corporate elites.

One of the core claims of the entity theory is that legal concepts correspond to
the social and economic objects that law seeks to explain. For example, Berle argued
that corporate law must develop a ‘theory of enterprise entity’ in order to capture
the socio-economic reality of the business firm to which it applies. He critiqued the
proliferation of multiple corporate ‘paper personalities’ within the singular business
firm for diverging from the ‘original conception of the corporation...built around a
sovereign grant of certain attributes of personality to a definable group, engaged in an
enterprise’ (Berle, 1947, p. 344). These ‘paper personalities’ should be set aside and
the courts should reconstruct the ‘single enterprise’ out of the assets and liabilities
of the multiple entities where they are ‘owned...operated and maintained’ as such
(Berle, 1947, pp. 344-45). Other entity theorists such as British statesman Harold
Laski argued similarly “The entities the law must recognize are those which act as
such, for to act in unified fashion is...to act as a corporation’.(Laski, 1916, p. 422).
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8 THE MODERN CORPORATION

Yet in most jurisdictions, the corporate entity has long outgrown any correspondence
to any specific economic form of organization. The economic case for the ‘separation
thesis’ rests on a particular type of firm; the large, vertically integrated, publicly
quoted corporation. Yet the core conceptual framework of company law has long been
applied to more diverse forms. The basic conceptual structure of company law which
facilitated the emergence of the JSC has changed little over time, despite its application
to radically different economic forms, such as small business concerns where the
company and its owner are to all intents and purposes the same, and multi-entity
corporate groups and multi-national companies.! The conditions under which firms
can incorporate have become progressively more liberal almost everywhere (Deakin,
2017, p. 1514). The company does not need to correspond with any particular
organizational structures to incorporate (zbid.,). The incorporated ‘company’ no longer
denotes an economic form, but merely a legal one (Ireland, 1996, p. 45).

Indeed, the ‘separation thesis’ of Berle and Means itself reflected not legal but
economic developments. The relative autonomy of US corporate managers they
observed was rooted in patterns of increasingly dispersed shareholding and deep and
liquid markets from the 1920s onwards, and the relatively weak position of finance
over production in the post-war period arising from the restrictions and regulation
of international capital flows under the Bretton Woods system which weakened the
power of finance and financial property owners (Ireland, 2012, p. 16). Whilst in some
European countries such as Germany, the apparatus of corporate decision making
was deeply overhauled in the postwar period, American and English corporate law
were marked by relative continuity. What changed dramatically in this period was the
structure of shareholder capital itself, unlocking the power of the ‘residual control
rights’ of the shareholder. Since the late 1960s shareholding patterns concentrated
significantly as institutional investors became the dominant actors, accounting for
over 80% of UK public companies aggregate ownership base by 2017 (Moore &
Petrin, 2017, p. 103). The period of concentration of control of financial markets
over production is associated with a shift towards ‘shareholder capitalism’ and the
associated notion of processes of ‘financialization’ understood, at the firm level, as an
increase in the power of investors and capital markets to influence decision making
and governance arrangements within firms (Gospel & Pendleton, 2006, p. 7). The
reforms recommended by the agency theory to align the managerial and shareholder
interests and increase exposure to takeovers and market discipline became widely
adopted (Froud ez al., 2006). These transformations were associated with the capture
of increasing proportions of company surpluses by shareholders and senior executives
and financial managers through dividends, rising share prices, fees, stock options, and
performance related pay (Jacoby, 2008). Emergent financial actors such as hedge funds
intensified the exposure of companies to the ‘market for corporate control’ through
intensive activism on minority holdings (ibid.).

1 TIreland (1999) p.44
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B. CRAWFORD 9

This ‘shareholder value’ corporate model is widely understood to be an outcome
of agency theory’s impact upon corporate governance regulation and corporate
management practice (Robé, 2020, p. 316). Yet this perspective neglects the material
dimension of the transformations since the late 1970s. Financialization is driven by two
core trends: the expanding liquidity of capital markets and the rise of concentrated
power of investment funds within these markets (Aglietta & Reberioux, 2005, p. 1).
Neither of these phenomena are traceable to theories of corporate governance. As
Sanford Jacoby has argued, agency theory merely provided a justification for the
emergent dominant practices of the finance over production; ‘It offered an economic
rationale for hostile bids, for stock options, and for other governance changes intended
to raise shareholder influence’(Jacoby, 2008, p. 32). Major institutional investors were
able to shape corporate law and governance mechanisms, embedding agency theory
and the ‘shareholder value’ principle in corporate governance codes, which became a
kind of ‘constitution for the market after Reagan and Thatcher’ (Froud et al., 2006,
p- 5). However, in contrast to the core structures of corporate law, these reforms appear
relatively superficial. Indeed, as Paddy Ireland has argued, the period of financialization
has simply allowed shareholders to exercise the rights they already possessed more
effectively (Ireland, 2012, p. 14).

From this perspective, the contributions of theory appear far less explanatory and far
more normative: the contractarian theory, and the separation thesis of Berle and Means
appear as an alibi for the growing power of finance. Indeed, given the intensification
of investor power, reducing shareholders ‘agency costs’ would appear to be an unlikely
priority for corporate governance reform. Such a priority is only possible through
an ontology that negates the impact of concentrations of economic power through
corporate forms of organization.

This is rooted in neoclassical economics understanding of property rights. For the
contractarian theory (as for neoclassical economics), property rights are held to emerge
through processes of rational contracting. Mainstream economic theory claims that
contracting behavior in markets call property rights into existence, as people contract
to set up institutions enforcing entitlements to resources in order to facilitate invest-
ment, production and exchange (Getzler, 1996). The private contractual mechanism
is the method for the specification of property rights and associated rights of control
in production, and the determination of the costs and rewards thereby produced
(Jensen & Meckling, 1976, p. 307). As such, property rights merely facilitate the
contractual bargains of parties around the corporate ‘nexus of contracts’. This view
completely ignores the ways in which the corporation enables the concentration of
property rights. As Jean Philippe Robé has argued, the emergence of the shareholder
corporation has had radical implications for the function of property rights in liberal
societies. The ideological framework of liberalism justified strong private property
rights as mechanisms for the decentralization of property, decisional authority and
power from the state to individuals (Robé, 2020). The industrial revolution, and
the legal revolution which accompanied it gave rise to the shareholder corporation
and the concentration of property rights in large enterprises, flipping the effect of
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10 THE MODERN CORPORATION

strong property rights from decentralization to concentration: the corporate legal
person enabled the concentration of property rights to an almost unlimited degree
(Robé, 2020, p. 25). The rise of global mega-firms, and patterns of concentration
of ownership, have the effect of a double concentration through patterns of ‘common
ownership’ where a small group of the largest asset management companies collectively
constitute the largest shareholder in most of world’s largest publicly traded firms
(Azar et al., 2018). Yet paradoxically, the period of neoliberalism is understood as
being defined by ‘individualism’ and a ‘market’ driven social order, reflected in
the dominant theory of the corporation as pure contractual relations. Kean Birch
has engaged with this dissonance by distinguishing the ‘epistemic order’; specific
economic, legal and managerial claims about the role of business in particular periods
of capitalist development, from the ‘social order’; the actual emergence and dominance
of business formations (Birch, 2016, p. 114). Neoliberalism’s ‘epistemic order’ is
contractarian. This demonstrates the importance of law, and particularly contract law
to neoliberalism. The neoliberal social order—despite claims of the powers of the
market—has entailed the legitimation of corporate monopoly and concentrations of
market power whether this distorts the market or not (Birch, 2016, p. 107; Paul, 2019;
Vaheesan, 2020). This contradiction hinges directly upon framings of the corporation.
As such, reconstructing the corporation in terms of pure market exchange between
individuals was crucial to mediating neoliberalism’s epistemic and social order.

Therefore, both the contractarian and entity theories conceal normative preferences
for particular modes of social hierarchy. Berle and Means ‘separation thesis’ obscured
capitalist property relations through a reified managerial class serving the public inter-
est. The ‘law and economics’ movement sought, via Coase’s concept of ‘transaction
costs’, to secure both the individualist ontology of neoclassical economics and the
political claims of neoliberalism (the free individual in the marketplace), by rewriting
corporate hierarchies as free contract. So, whilst the corporate legal person cannot be
found to correspond to any specific form of economic organization or ‘firm’, nor can it
be written down as a legal fiction facilitating the actions of individuals, given its critical
role in enabling a vast concentration of property rights over production. How can this
apparent ‘gap’ between law and social relations be understood, given law’s centrality
to contemporary social, economic and political orders? The next section turns to the
labour relationship, Marxist analysis, and labour law as the paradigmatic example of
the gap between formal legal categories and social organization. From the perspective
of labour, the deeply contradictory nature of the modern corporation is thrown into
sharp relief.

IV. CONTRACT, PROPERTY AND ECONOMIC DOMINATION

The ‘epistemic order’ of the ‘nexus of contracts’ corporation relies heavily upon the
claim, that the employment relationship is an expression of pure contractual exchange.
The labour contract- as all other contracts—is understood as an exchange between
equal individuals transacting in the marketplace. It is not considered to be the case
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that parties’ choices are constrained by unequal distribution of resources in ways which
have implications for freedom of contract. Yet, for scholars and practitioners of labour
law, the idea of the labour relationship as being contractual in nature has always been
problematic (Freedland, 2003). Labour law is distinct from other legal disciplines in
that its mainstream tradition takes a critical perspective (Dukes, 2019, p. 345). Early
labour law scholars recognized that the employment relationship was only formally
a contractual exchange relationship, but substantively a relationship of economic
domination (ibid.). The distinction between the formal and substantive dimensions
of law links the tradition closely to Marx’s critique of liberal law. Marx criticized the
inherent contradiction of liberal rights forms, which both secure formal equality in
the public sphere (equality under the law) whilst removing the question of substantive
equality in the sphere of civil society from the ambit of politics and public law (Menke,
2020, p. 1). Under these conditions the wage-labourer is formally free to exchange
his most immediate possession—his labour capacity—through contractual agreement
without the complex status orientated regulations of feudal society (Boonen, 2019).
Yet due to the private nature of property in capitalist society the ‘free’ labourer is
actually compelled to sell their labor as it is the only consistent form of income, giving
them little control over the terms under which they sell their labour power (Boonen,
2019). As the commodity for sale is embodied in the person selling it, the appearance
of a purchase of a commodity (labour power) entails the acquisition of a right over
the person solely capable of exercising it; the equal freedom enjoyed by both sides is
revealed to be superficial (Menke, 2017, p. 120).

Crucially this domination is rooted in property relations and the character of
property rights in liberal constitutions. As Robé has argued, property rights have a
fundamental character in liberal constitutions, based upon the ‘right to exclude’ all
others from the object of property. From this basic right to exclude flows the right to
‘make the rules’: the private legal authority of the property rights holder. In contrast
to Deakin’s theory of the corporation as commons, based upon the ‘bundle of rights’
theory of property, Robé argues property is ‘a right as a matter of principle with “bun-
dles of limits”(Robé, 2020, p. 82). In the context of the business enterprise, property
rights are the basis for decisional autonomy; the employer commands because he has
property rights in the workplace, the employee obeys because he has contractually
agreed to. Absent commands which are explicitly prohibited through positive law, via
state backed property rights, the employer is indirectly authorized to create norms for
the conduct of its business in a form of constitutionally accepted private government
(Robé & Rogowski, 1997, p. 68). Crucially these powers of rule setting do not arise
through the joint exercise of freedom of contract (Robé, 2020, p. 71). The identity of
who obeys and who commands in the employment contract are derived not from the
content of the contract but from who owns the assets used in the production process
to which the contract pertains (zbid.). Property creates a fundamentally different legal
position between the parties to the employment contract; those who accept work from
the owner of property will have to obey the rules set by the owner of property as long as
they are in compliance with the employment contract and laws: ‘Property is not only
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inequality in terms of wealth; it is also inequality in terms of legal power’ (ibid., p. 70).
In recognition of this gap between the formal legal order, and substantive relations of
economic domination, labour law’s regulatory power relies upon mechanisms which
utilize the contractual form as a fulcrum for the regulation of the labour relationship
through both statutory means and the deployment of workers collective power: laws
abstractions are balanced by forces outside of the law.

However, in the context of the corporate structuring of the labour relationship, such
battles play out on an uneven playing field. The legal regulation of collective bargaining
exemplifies the disparity of power rooted in the form of rights, and the formalism of
law. Christoph Menke has argued that legal regulation is different from the autonomy
of subjective rights in the sense that the limitations imposed are pursuant to the broad
aims of public regulation (Menke, 2017, p, 126). This places constraints on the ways
in which rights claims rooted in statute intervene in property.

Hugo Sinzheimer, considered a ‘founding father’ of labour law, argued that by
bargaining collectively, employers and unions do not enter contractual relations but
‘engage in the autonomous creation of norms governing the relations of third parties’
(Dukes, 2009). In this idealized, autonomous mode of bargaining (also reflected in
Kahn-Freud’s notion of ‘collective laissez faire’) the absent role of law means neither
the parties to negotiation, nor its content are prescribed. Outcomes are decided by
the power the parties can bring to the dispute. Where workers can exert collective
power, the collective dimension of labor law challenges the autonomous rights of
property in a way which cannot be said to simply reflect the existing (regulatory) order.
There is nothing that is per se formal or contractual in worker’s collective power. But
the shift into rights claims entails a shift into contractual relations (Boonen, 2019).
In the institutionalization of collective bargaining rights both the normative content
of regulation and the identities of the parties must become fixed. The International
Labour Organization’s (ILO) principles of collective bargaining demonstrate this
well. Bargaining may proceed across a broad range of subjects concerning both
working conditions (working time, overtime, rest, wages etc.) and also elements of
‘managerial’ control (staff reductions, changing hours) which go beyond the terms
of employment, yet they must be ‘primarily or essentially’ questions relating to
conditions of employment (Gernigon ez al, 2000). At the same time, formalism
produces certain identities—such as ‘employer’, or ‘bargaining unit’ which may be
extremely disadvantageous to one side of the dispute. The ILO’s principles emphasize
free and voluntary negotiation, free choice of bargaining level (within any given
organizational structure) and minimal intervention by the authorities (zbid.). These
principles formalize participation rights in the collective mode of regulation. Yet this
approach reproduces an economic imaginary of equal participants. In practice, workers
often face the obscure decisional hierarchies of large corporate groups, or private
equity firms, with no formal rights of representation. Formalism, in reducing disputes
to contractual relations depoliticizes both the content of claims and the nature of
the parties. Regulatory rights instruments intervene to secure processes which can
contribute to substantive outcomes, but in doing so remove the substantive political
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content: the power of the parties and the way it is distributed. Broader questions over
the way in which work is organized, the labour process itself, and its impacts upon
local communities or the environment are largely out of scope (Crawford & Whyte,
2023). By contrast, the autonomy of property rights is not subject—as a matter of
principle—to the ‘public goals’ of regulation.

The implications of complex corporate structures for collective and participatory
regulation in the firm are exemplified by the case of business format franchising. The
challenges franchising presents for workers’ rights are well recognized. Franchising
is characterized by an extensive legal architecture, deploying an array of highly
restrictive contracts to ‘bind subordinate units into a coherent, centrally controlled
business organizations’ (Callaci, 2021, p. 157). The franchisee agrees to comply with
the detailed rules and regulations of the ‘franchise system’ lay out by the franchise
agreement contract. The parent franchisors effectively control working conditions by
setting contractual requirements on franchisees to implement the franchise system in
its entirety, backed by threat of the termination of the franchise contract intellectual
property rights of the franchisor. In this way, whilst the individual worker in franchise
might have an employment relationship with the franchisee that hired them, their
working conditions for the most part will be determined by the franchise system
imposed by the parent franchisor. As such the franchise system breaks down and
destabilises structures of labour representation (Koukiadaki & Katsaroumpas, 2017).
The franchisor is not party to collective bargaining yet overdetermines the outcomes
through the power to enforce the terms of the franchise agreement (Shamir, 2016).
Responses to the conditions of fragmented employment exemplified by franchising,
by workers and unions seeking to establish the principle of ‘joint employers’ face an
uphill struggle in common law jurisdictions, due to judicial respect for corporate legal
personality upheld as ‘freedom of contract’” (Njoya, 2014). As demonstrated by the
literature on ‘fragmentation’, the splitting of the competencies of control from the
formal ‘employer’ harms organizing and bargaining efforts (Shamir, 2016). From a
collective bargaining perspective, the ability of the corporate owner to structure pro-
duction using multiple legal entities is a source of power which workers organizations
find hard to match. Workers seeking the optimal bargaining unit within the firm or
seeking to counter the effects of fragmentation by organizing across the supply chain
for example face a much steeper task.

Indeed, contemporarily labour law is understood to be in crisis because of the
‘fragmentation’ of the employer. The central concept of ‘the employer’ in labour law
is rooted in bilateral contractual relations to which, most commonly, a corporate legal
person is the counterparty. In conceptualizing the corporate employer as a ‘unitary’
actor and ascribing a coherent set of competencies and powers to the employer, labour
law itself relies upon the assumptions of the ‘entity’ model of the corporation. The
labour law concept of the employer has no direct correlation to the socio-economic
concept of ‘the firm’, but it condenses a set of conceptions of the employer which are
traceable to ideas of the economic function of the employment relationship and the
firm: coordination (centralized managerial control), risk (which treats the employer as
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a juridical form for spreading social and economic risk) and equity (the employment
unit as a space within which the equal treatment principle is observed) (Deakin,
2001, p. 83). Yet in contemporary practice this coordination function—the right, or
effective ability, to control the worker and set pay, terms and conditions—has become
split from the risk sharing and equity functions. The extension of employment rights
based upon ‘control’ alone is rare in the extreme (Deakin, 2001). The contemporary
employment landscape is replete with examples of extended hierarchy beyond the
(single entity) firm which dispense with the ‘risk-sharing’ and ‘equity’ functions. As
such, the concept of the employer misses the complex structure of control rights
over production presented by contemporary corporate forms. As Prassl has noted,
contemporarily the function of labour law regulation breaks down in the ‘multiparty
settings’, such as subcontracting, private equity acquisitions, or employment decisions
made within corporate groups (Prassl, 2012). The crisis of labour law must then
be understood in relation to the abstract nature of the corporate employer. Yet the
traditional analysis of the hierarchical power of property: both of Marx, and labour law
scholarship more broadly, remains strictly within the firm. As such, the implications
of corporate legal structuring are not addressed. For Marx, exchange relations in
the sphere of circulation are considered to be exchanges of equal value. Competitive
relations between firms are understood to drive intensification of exploitation through
an endless efficiency drive which seeks to maximize the speed and intensity of the tasks
performed (Selwyn, 2013). Yet the personal (and so legal) dimensions of this remain
restricted to the parties to the labour relationship. The distinction between the firm
as the realm of hierarchical domination, and the market as free exchange, is key. This
distinction is upheld in the legal imaginary of labour law, which functions to mitigate
only the immediate power imbalance between the worker and the employer.

Moving beyond this binary view entails analysis of the relational character of the
abstract forms of corporate property, and the way they are mediated through the
corporation. Paddy Ireland’s historical analysis of corporate law provides such a
perspective, drawing out the deep entanglement of the entity and the share. As
Ireland has argued, the property form of the share ties together the fates of the
‘industrial capital’ of the corporation and the ‘money capital’ of the share. Using
Marx’s analysis of the emergence of ‘money-capital’, Ireland shows how the share
as a form of credit facilitated the emergence of the distinct functions of the ‘money
capitalists’—passive rentier shareholders—and ‘industrial capitalists’ directly involved
in production (Ireland ez al., 1987). The share as money capital enables capitalists to
withdraw from production which becomes dominated by managers, to the sphere of
circulation—the credit system, upon which capital accumulation is dependant (zbid.,
pp. 154-55). Yet this withdrawal from production does not open up an autonomous
space for the firm to function free from proprietary interests. The capitalization of the
share determines its price based not upon the value of the company assets but by the
profits generated by them, and the associated wage labor-capital struggle over surplus
value (ibid., p. 157). As such, despite its status as saleable property in its own right
the contingent and variable nature of the return on the share links it closely to the
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function of the industrial capital of the company and the returns on its assets (¢bid.,
p. 160). For Ireland then both the reified company and the autonomous share-as-
property are phenomenal forms which are traceable to struggles both between wage
labour and capital within production, and between fractions of industrial and money
capital (zbid.). The apparent autonomy of the corporate entity conceals the fact that
it is ‘but the personification of industrial capital and an entity subject to its relentless
logic’ (Ireland, 1996, p. 69). From this perspective, ‘agency problems’ are but a subset
of the wider class dynamic of the corporation. As Carrigan has shown, the history of
company law may be animated by conflict between directors and shareholders, but
this conflict was circumscribed by a unified commitment to upholding property rights
as the basis for decisional authority in corporate governance, the exclusion of other
stakeholders from participation rights, and resistance to prescriptive corporate law
regulation (Carrigan, 2011, p. 36).

What Marxist analysis has to offer here is an understanding of capital as relational.
Ireland’s perspective points to the need to understand the development of corporate
law from the perspective of the needs of finance: of the drive of money capital to
accumulate itself, securing investor interests in relation to those of workers. It also
indicates that the development of legal institutions must be understood within the
context of the process of capital accumularion: the dynamics of which are understood
to drive social phenomena and particular capitalist forms. However, in treating law
as the purely ‘phenomenal’ form of class formations this analysis risks missing the
constitutive power of law in shaping class relations. The account of the corporate entity
as driven by the impersonal logic of money capital also misses the concentrated power
of some corporate actors, the extent of agency in the design of organizational forms,
and the way they are secured by careful application of legal rules. This analysis is also
limited in understanding the proliferating forms of hierarchy ‘beyond the firm’ through
supply chains, or networked, franchised or outsourced forms of employment: relations
which formally exist in the sphere of circulation. The abstract forms of corporate
property underpinning such arrangements are deeply dependent upon law, and legal
innovation in their development. This lens is also limited in conceptualizing relations
of exploitation which go beyond the labor relationship: whether through abuses of
market power, or environmental destruction. A deeper analysis of the ways in which
property is structured in law is needed.

V. CODING THE CORPORATION

Recent years have seen the development of the ‘Law and Political Economy’ (LPE)
movement, primarily in the US but with increasing reach in the UK and elsewhere.
LPE is a broad interdisciplinary field of study which brings together critical approaches
to law with the critical political economy tradition. Diverse perspectives are brought
together through a central emphasis upon power relations and dynamics of inequality
in the political and juridical (re)production of economic outcomes (Wilkinson &
Lokdam, 2018). Building on the traditions of legal realism and critical legal studies,
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one of the key contributions of LPE to economic analysis is the emphasis on the
political character of private law. Legal realists have long emphasized the social and
political nature of property rights, and the role of law in their creation (Kennedy,
1991). Historically, in holding, a given ‘thing’ can be an object of private property,
whether land, a corporation, or a brand name, has entailed the creation of new
sources of economic wealth or power (Cohen, 1935, p. 816). Where mainstream
economics defines itself as the study of ‘scarcity’ (Robbins, 2007, p. 15) this legal
dimension indicates that scarcity may be created by privatizing common resources.
In Marx’s account of ‘primitive accumulation’ the origins of the private property
regime underlying the capitalist order was instantiated through the acquisition of
common resources by wealthy landowners. In stark contrast to notions of free contract,
property rights were instantiated through the violent enclosures of common land and
the removal of the rights of tenant farmers. Katherina Pistor has shown how this
process, through which the concepts of the common law were created by and for the
ruling classes, has continued to this day (Pistor, 2019).

Pistor doesn’t focus specifically upon the corporation or the firm, but rather the
legal underpinnings of assets, and wealth in general. Wealth is generated and secured
by the strategic application of legal rules, drawing from the core “modules of law”:
property, contract, corporate, collateral, trust and bankruptcy law. These have, for
centuries, been strategically applied by the solicitors of the wealthy to legally ‘code’ or
create assets in order to maximize and protect wealth (Pistor, 2019). Pistor argues that
capital is coded in law. Capital is understood as a “legal property assigned a pecuniary
value in expectation of a likely future pecuniary income” (ibid., p. 12). Citing the old
institutionalist economists Veblen and Commons, she shows how capital as ‘an asset’s
income yielding capacity’ developed legally in the US, with the late 19™ century courts
shifting from a principle of property as the right of exclusion (of an object), to the
right of an asset holder to future revenues (:bid.). This analysis closely reflects Paddy
Ireland’s account of the emergence of the abstract property form of the share in Britain.
This legal coding can be ‘grafted onto’ ever new assets as wealth owners seek new ways
to protect and enhance their wealth (ibid., p. 5). Through practices of ‘coding’ elites
play a significant role in shaping the private law rules which constitute the playing
field of economic activity: with major distributional outcomes (Pistor, 2019). Pistor
distinguishes two broad functions of company lawyers, one as legal ‘engineers’ tasked
with legally securing the business structure according to the desires of entrepreneurs.
The lawyer as engineer navigates regulations and structures transactions to minimize
costs; cloaking new ideas in the existing legal ‘code’ (ibid., p. 163). The ‘Master coders’
however go beyond this function, combining the raw materials of private law to create
new legal devices; new ways of legally coding assets in ways which are beneficial for
their owners (zbid., pp. 164-65). For example, in Pistor’s account the basic features of
corporate law enable asset owners to shift risk and losses onto others (contractual or
tort creditors, and the state) on a huge scale. Giving the example of Lehman Brothers,
Pistor shows how the shareholders of the lead firm made enormous profits through
structuring assets across a chain of 209 subsidiary companies, each mandated to return
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profits to the lead firm. The structure relied upon the ‘durability’ characteristic of
the corporate entity arising from the principle of shareholder lock-in (parties cannot
unilaterally withdraw capital). The carefully parcelled up assets nominally reduced
creditor monitoring costs, enabling shareholders to effectively leverage assets to raise
cheap debt finance to service shareholder returns. The Lehman parent also guaranteed
the debts of the underlying companies. Yet when the crisis hit, the total assets of the
parent were revealed to be no more than the total assets of the 209 heavily indebted
shell companies. Whilst creditors were wiped out, the wealth extracted by shareholders
of the parent remained protected through limited liability (zbid., pp. 48-51). For Pistor,
this ‘capital minting’ function is central to the modern function of corporate law, which
is “no longer primarily a vehicle for producing goods or offering services but has been
transformed into a virtual capital mint” (ibid., p. 48).

In contrast to Robé’s account, for Pistor the question of ownership takes on a less
fundamental character. Property rights are a crucial part of the code, but what matters
is the combination of legal forms to maximize gains and shift losses elsewhere. This
diverges from Robé’s account which emphasizes property as the fundamental right to
exclude. For Robé, shareholders do not have property rights due to the location of
the ‘right to exclude’ within the prerogative of the corporate legal person. Yet Robé
recognizes that wealth creation in contemporary capitalism rooted in the complex
structuring of property not as possession, but as ‘the right to’. He points out that
most branches of economic theory fail to properly conceptualize the legal dimensions
of property rights at all. The four major economic schools of thought (classical,
neoclassical, Keynesian and New Institutionalist Economics) confuse property with
possession. But this is a reductive notion of property which fails to capture its relational
dimensions: property rights are not ‘things’, nor rights over things, but rights against
others regarding a thing. The possessive view assumes that only one person can possess
an object of property, but property rights as ‘having the right to’ is far more complex
and enables the complex structuring of property as intangibles and securities, which
grant rights regarding an object of property under certain conditions (Robé, 2011,
pp. 47-48). This splitting of property and possession is exemplified in the range of
corporate securities and intangible asset forms; of equity and debt instruments, and
other intangible assets such as the franchise system. In each the owners of the abstract
property form contribute capital for use by another, subject to a range of rights to
intervene, or withdraw, the asset under given circumstances. Shareholders may only
fully ‘own’ their shares, but under certain conditions they have the right to radically
restructure, fragment and dismember, or even wind up, the entire enterprise. This is
the complex structuring of property as rights of exclusion: having the ‘the right to’
replace the board, to spin off the property assets, to trigger insolvency proceedings, to
withdraw the franchise contract. Having ‘the right to’ is the legal basis for capital. It
enables the transformation of a thing into an asset, into something which can be traded,
or credit can be secured against. At the same time, operationalizing ‘the right to’ is
dependent not only upon the structure of rights but the degree of economic control.
This is consistent with Marxist analysis which has long held that capitalist ownership
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can only be understood as having both an economic and legal character. Following
Pistor, this is reflected in the basic logic of the code of capital: the deployment of legal
expertise by elites to secure and maximize wealth.

The significance of the legal dimension of capital is greatly enhanced when con-
sidered from the perspective of labour, which Pistor largely ignores. Perhaps surpris-
ingly—given the central thesis that wealthy elites have consistently controlled legal
processes to support their own enrichment—the question of class and the capital—
labour relationship is absent from the Code of Capital. The analysis remains firmly
embedded in the sphere of circulation—capital as a tradeable asset, as derivatives,
trusts and loans—rather than the sphere of production. Whilst recognizing that the
legal coding of the corporation can confer privileges on shareholders vis a vis workers
‘and other contractual creditors’, the role of labour in generating the value of the
multiple forms of capital in circulation is rejected (Pistor, 2019, p. 10). In fact, Pistor
argues the ‘code of capital’ is available to workers themselves; such as the freelancer
who can capitalize their labor through establishing a corporate entity and receiving
dividends instead of a salary (ibid., p. 11). This is revealing; the definition of ‘capital’
as a strictly legal property comes at the cost of understanding it as a social relation. Yet
the freelancer will likely szll only have their labour to sell, beneficial tax arrangements or
not. In contrast to the owners of intangible capital, workers cannot separate themselves
from their labour, and package it up to on-sell on capital markets. The very nature of
labour commodification is the granting of the ‘right to’ control one’s own labour, to
another. There is no limited liability for workers facing the labour market: if you lose
your job, you may shortly thereafter lose everything else (Bryan ez al., 2009). The code
of capital opens a basic asymmetry with workers, enabling the separation of ‘owners’
and their property: which workers cannot reproduce.

What Pistor’s analysis offers is a way into understanding the relational dimensions of
the contemporary forms of corporate property, and the tools to expose and unpick the
role of law in securing relations of exploitation. For example, the exposure of workers
to private equity takeovers, job loss through restructures, and the risk of insolvency
and liquidation are closely linked to the risk tolerances of private equity firms, which
are in turn associated with their liability protections, and ability to ‘mint capital’
through leveraging corporate assets. The use of complex corporate structures to hive
off valuable assets from the productive enterprise within which workers are employed is
also a key feature of private equity model and had major implications for employment
conditions in key sectors such as care (Crawford, 2023). The process of expansion
of private equity ownership has in turn been linked to the proliferation of new credit
instruments such as ‘covenant lite’ loans and high yield bonds which have transformed
issuer-creditor relations, eroding the function of statutory provisions for insolvency
(1bid.). Similarly, the franchise system has developed as a particular kind of intellectual
property which directly commodifies the labor process. The expansion of franchising
has in turn been tied to innovative practices of “Whole Business Securitization’ which
enable revenue streams from franchise contracts to be packaged up as financial assets
in their own right. These forms of abstract property enable financialized ownership by
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companies who benefit from the tight uniformity imposed upon the labour process
yet need never ‘employ’ any workers (Crawford, 2023). The legal developments
underpinning these processes have real impacts for workers, yet have occurred in a
rarefied space outside of the scope of workers’ rights and unions’ attention (Crawford,
2023).

Indeed, they would appear to have occurred outside of the sphere of production alto-
gether. As described above, the problems of labour law and regulation are increasingly
generated beyond the immediate relations of production. The command competencies
of the ‘owner’ are increasingly diffused across multiple actors and entities and differing
forms of legal and economic relations. As Lojkine argues, contemporary corporate
forms problematize the classic Marxian understanding of the labour relationship, and
the analytical distinction between the spheres of production and circulation (Lojkine,
2021). Lojkine shows how Marx’s framing of the sphere of production as being defined
by the wage relation and surplus value appropriation, in contrast to the sphere of
circulation defined by commercial relations of commodity exchange understood as
exchange of equal values, becomes problematic under contemporary conditions. The
problem, simply put, is this: in a supply chain which is the ‘real’ wage relation: between
the small firm owner and the worker (implying an exchange of equal values between
supplier and lead firm), or between the lead firm and the worker (implying the small
firm owner is not accumulating capital)? If exploitation and the creation of surplus
value occur in both spheres, then the distinction itself is flawed. Seeking to identify
the ‘real’ labour relationship under these circumstances’ risks obscuring the ways in
which relations of exploitation are structured across the economy (Lojkine, 2021).
For Lojkine, both historically and contemporarily capitalism has entailed the transfer
of surplus value as much through credit and commercial relations as through the wage
relation, entailing exploitation in both production and circulation. He suggests that
preserving the central insight developed by Marx: that under capitalism exploitation
pervades formally equal relations of exchange, requires a shift in focus from the
primacy of production in capitalist exploitation to the concept of coordination. Lojkine
(drawing on the work of Paul) argues that exploitation can be better understood
through analysis of capitalism as a mode of coordination underpinned by ‘coordination
rights’, a concept hitherto dominated by liberal economic thought (Lojkine, 2021).
This approach is critical for the shareholder ‘ownership’ debate as well. It is not the
question of the real ‘owner’ but rather, the complex structuring of rights based upon
ownership of capital. The effects of the legal coding of capital are apparent in the
manifold crises of labour regulation. Bringing together Pistor’s analysis with analysis
of coordination rights can shed light on the ways in which law shapes relations of
hierarchy and exploitation across the economy.

VI. LEGAL REFORMISM AND SOCIAL RELATIONS

The implication of Pistor’s analysis is problematic for the idea, as described in the
introduction, that corporate law reform will enable the full externalization of the
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shareholder, enabling corporate management to pursue more broadly based social
objectives and responsibilities. Pistor shows that the development of private law has
a highly instrumental character. Pistor’s legal coding largely takes place in private
solicitor’s offices, with only occasional airing in court or parliaments (Pistor, 2019,
p. 19). At the same time the state is a crucial actor for Pistor, as ultimately legal
claims must be upheld. Coding practices are dependent upon the backing of the
state’s coercive law powers, subject only to the political question of which private
claims to property governments have been willing to underwrite (ibid.). Typically,
however, this state function kicks in long after practices—and new asset forms—have
become widespread, and the stakes of not backing asset owners have risen significantly.
The state bailouts following the 2008 crisis are only one example in a long history
of this pattern. This contradicts the underlying assumptions of both the entity and
contractarian theorists regarding legal development. In contrast to the entity theory
the law does not develop as a process which simply proceeds towards the recognition
and description of ‘social facts’ such as the ‘real’ corporate entity as an emergent
social form of productive organization. Dodd’s assumption that the law followed the
institutionalist logic of the corporate ‘real entity’ was based in the assumption that
legal development follows public preferences. Dodd held that ‘public opinion. .. which
ultimately makes law’ was shifting towards perspective of corporation as an institution
which has a social service as well as profit making function (Dodd, 1932, p. 1148). The
assumption that legal institutions embody public preferences is explicitly replicated
(albeit in economistic terms) by the contractarian theory, which holds that corporate
law has developed as the best way of meeting individual preferences through which
the social good is expressed. The evolution of private law expresses the de facto
public interest through securing patterns of rational, efficient free contracting. Pistor
however argues that private law has an autonomous character that enables private
forms of ordering to diverge from basic social norms. Private rights become increasingly
dislodged from the normative preferences of the citizenry (Pistor, 2019, p. 208). This
is possible because of the difference between the form of private law rights as open
ended tools for the creation of private orders, and the form of statutory regulation
as a limited set of prohibitions. The possibility of interventions in the public interest
also has a temporal dimension. The mobilization of public anger and political will to
intervene in obscure and complex areas of corporate law and finance typically come
at a point of crisis in which the options are limited.

The perspective of labor demonstrates well the implications of the autonomy of
private law for the legal ontology of the corporation. Ongoing developments in the
legal structuring of the labor relationship are highly problematic for ideas that the
autonomous character of corporate law facilitates the emergence of the corporate
‘commons’. Contemporary trends appear to achieve the opposite, with high value
assets such as franchise property legally packaged up and protected from workers
claims. At the same time formal rights of collective bargaining—perhaps the best
example of collective disposal over a common asset pool—are progressively hollowed
out through corporate legal innovations. The assumptions underpinning the legal
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reformist response to the problems of corporate law are flawed. If private law develops
not according to broad public preferences, or ideal type theoretical constructs, but
instead according to the logic of economic power of elites, then it is unlikely that the
corporation can be easily repurposed for the social good. However, if the agency of
the legal ‘coders’ of capital is understood as tied to social relations and the labour
relationship, then any challenge to its excesses and harms must come from there.
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