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ABSTRACT 

The Supreme Court in Mercer v Secretary of State for Business and Trade found 
there was a violation of the right to strike, under article 11 ECHR, when there is 
no legal protection against detriment short of dismissal for taking part in industrial 
action. Section 146 Trade Union Labour Relations Consolidation Act (‘TULRCA’) 
1992, as currently construed, does not cover this situation. While the Supreme 
Court agreed with the Court of Appeal that it would not be appropriate to use sec-
tion 3 Human Rights Act (‘HRA’) 1998 to re-interpret section 146 TULRCA in a 
Convention-compliant way; unlike the Court of Appeal, the Supreme Court issued a 
rare declaration of incompatibility under section 4 HRA. It is suggested in this note 
that Mercer is significant for two main reasons. First and foremost, Mercer is signifi-
cant for the Supreme Court’s recognition of, and finding of, a violation of, the right to 
strike. Second, Mercer contributes to the wider debate about the interplay between 
sections 3 and 4 HRA. The final part of the note reflects on the Supreme Court’s 
interpretation of Strasbourg case law whereby the Court in Mercer found article 11 
ECHR requires stricter protection in this respect for public authority workers.
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1.  INTRODUCTION

Secretary of State for Business and Trade v Mercer is immediately a land-
mark judgment for the Supreme Court finding that a provision in the Trade 
Union Labour Relations Consolidation Act (‘TULRCA’) 1992 violated 
the right to strike,1 under freedom of assembly and association, in article 
11 European Convention of Human Rights (‘ECHR’).2 Only a few years 
earlier, according to Court of Appeal jurisprudence, such a finding seem-
ingly would have been unthinkable. Lady Simler, writing for a unanimous 
Court in Mercer, found that the ‘lacuna’ in section 146 Trade Union Labour 
Relations Consolidation Act (‘TULRCA’) 1992 as is currently construed, 
which means there is no legal protection against detriment short of dismissal 
for taking part in industrial action, falls short of the requirements of article 
11 ECHR. While the Supreme Court agreed with the Court of Appeal that 
a Convention-compliant re-interpretation of section 146 TULRCA would 
not be possible under section 3 Human Rights Act (‘HRA’) 1998; unlike the 
Court of Appeal, the Supreme Court granted a declaration of incompati-
bility under section 4 HRA. To underline how rare declarations of incom-
patibility under the HRA are in practice, this was the first declaration of 
incompatibility, regardless of the substantive area of law, in some 3 years.3 
The onus now falls on Parliament and the executive to legislate, if they so 
choose, to remedy the violation of article 11 as found.4

The substantive part of this note proceeds in three parts. It will be sug-
gested that Mercer is significant for two main reasons: first and foremost, 
the Supreme Court’s recognition of, and finding of a violation of, the right 
to strike and, second, practically in relation to the workings of the HRA 
1998 as regards the scope of, and interplay between sections 3 and 4. Finally 
and in the third part, while the Supreme Court, and before that the Court 
of Appeal, drew a distinction between public authority workers and private 
sector workers when interpreting Strasbourg jurisprudence in this respect, it 

1 [2024] UKSC 12, [2024] IRLR 599 (hereafter ‘Mercer (SC)’).
2 Mercer (SC), ibid., at [41] (in argument for Ms Mercer): ‘The Court of Appeal wrongly 

treated the claim as one for a declaration that TULRCA as a whole was incompatible with 
article 11, whereas the target is the exclusion of participation in industrial action from the scope 
of section 146 as intrinsically incompatible with article 11’.

3 Re JR111’s Application for Judicial Review [2021] NIQB 130; Re JR123’s Application for 
Judicial Review [2021] NIQB 97 (set aside: [2023] NICA 30); R v Marks, Morgan, Lynch and 
Heaney [2021] NICA 67 (set aside: [2023] UKSC 14).

4 For example, Mercer (SC), above n 1, at [113]. (Eg, ‘It requires no action from the executive 
or Parliament’.)
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will be argued here that it is important that if and when the new Parliament 
and Government legislate to remedy this violation, any distinction between 
public and private sector workers should definitely not be carried forward 
into any remedying legislation.

2.  FACTS

Ms Mercer was a union representative when a support worker for the 
respondent, Alternative Future Group (‘AFG’) Ltd: ‘a health and social 
care charity providing a range of care services across the North West of 
England’.5 Her trade union, UNISON, had organised industrial action in the 
form of a series of strikes in relation to the withdrawing of ‘top up’ payments 
for sleep-in shifts at AFG’s care homes.6

Ms Mercer was involved in ‘planning and organising’ these strikes.7 Once 
the strikes had commenced, Ms Mercer was suspended. As summarised by 
President Choudhury in the Employment Appeal Tribunal (‘EAT’) in this 
case: ‘she was told that this was because she had abandoned her shift (pre-
sumably to take part in the strike) on two occasions without permission and 
that she had spoken to the press without prior authorisation’.8 The suspen-
sion was lifted, but workplace disciplinary action proceeded, and Ms Mercer 
was given a first written warning for leaving her shift, albeit that sanction 
was overturned on appeal. A subsequent internal grievance lodged by Ms 
Mercer was rejected. Ms Mercer was paid her basic rate of pay during the 
period of suspension; however, in the wording of Lady Simler, she ‘received 
nothing for the overtime she would normally have worked’.9

The litigation in Mercer stemmed from a preliminary hearing as to the 
scope of section 146 TULRCA 1992,10 therefore all the facts were only 
‘assumed’ (and possibly ‘disputed’).11 In each of the judgments, it is empha-
sised that the facts were not yet established and it was not possible to 

5 Mercer v Alternative Future Group Ltd [2021] IRLR 620 (EAT) (hereafter ‘Mercer (EAT)’), 
at [3].

6 Mercer (SC), above n 1, at [25].
7 Ibid., at [2], [25], [27]. (Specific reference also to ‘organisation’ at [27].)
8 Mercer (EAT), above n 5, at [6].
9 Mercer (SC), above n 1, at [2].
10 Ibid., at [4]. See also discussion of procedural history in this case by Court of Appeal: 

Mercer v Alternative Future Group Ltd (Secretary of State for Business, Energy and Industrial 
Strategy as Intervener/Appellant) [2022] EWCA Civ 379, [2022] IRLR 517 (hereafter ‘Mercer 
(CA)’), at [19]–[20].

11 Above n 9.
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pronounce on, for example, ‘AFG’s motives in suspending and pursuing dis-
ciplinary proceedings against the appellant, nor about the reasonableness or 
proportionality of its actions’.12

A notable feature of this litigation was that Ms Mercer was also a union 
representative, and as above, active in ‘planning and organising’ the indus-
trial action. Another former President of the EAT, Lady Simler, authored 
the judgment for the Supreme Court in Mercer. It is notable and refreshing 
that the Supreme Court’s judgment in Mercer referred to interpretations by 
the International Labour Organisation (‘ILO’), albeit not on the point about 
to be mentioned. For the ILO, it is a particularly serious breach of freedom 
of association to subject trade union organisers to sanctions for ‘leading a 
legitimate strike’.13 Indeed, the same might be stated for the European Court 
of Human Rights, with the Strasbourg Court highlighting the special ‘trade 
union context’ when sanctions were applied to a trade union representative 
in Straume v Latvia.14 Lady Simler referred at the beginning of her judgment 
to Ms Mercer’s role as a union representative, however Ms Mercer’s special 
status as a union representative was not referred to again later in the judg-
ment.15 As will be discussed below, the Court of Appeal and Supreme Court 
in Mercer differentiated as to the level of protection required under arti-
cle 11 ECHR for public authority and private sector workers with regards 
to employer-imposed sanctions for taking part in industrial action. There 
is, nevertheless, surely a strong argument, to use the later wording of the 
judgment, that even a ‘minimal’ sanction should have been sufficient to con-
stitute a violation of article 11 for a trade union organiser in respect of a 
‘lawful’ strike, whether they work in the public or private sector.

3.  DECISIONS

Section 146 TULRCA 1992 provides protection for ‘detriment on grounds 
related to union membership or activities’. Only part of section 146 was per-
tinent in Mercer: detriment connected to ‘taking part in the activities of an 

12 Mercer (SC), above n 1, at [29].
13 For example, ILO, ‘Freedom of Association – Digest of Decisions and Principles of the 

Freedom of Association Committee of the Governing Body of the ILO’ (5th ed, 2006), at [658]: 
‘imposing sanctions on unions for leading a legitimate strike is a grave violation of the princi-
ples of freedom of association’.

14 [2022] ECHR 59402/14, [2022] IRLR 802, at [105]. Finding of a violation of article 11, read 
in light of article 10, with regards to the union representative’s treatment.

15 Even though Straume was mentioned in passing: Mercer (SC), above n 1, at [69].
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independent trade union’, the latter which must be at an ‘appropriate time’. An 
‘appropriate time’ is defined in section 146(2). Lady Simler in the Supreme 
Court in Mercer took the opportunity to observe that this provision was ‘origi-
nally derived from article 1 of ILO Convention No 98 1949 on the Application 
of the Principles of the Right to Organise and to Bargain Collectively’.16

Section 146, as relevant, reads as follows:

‘(1)	 A worker has the right not to be subjected to any detriment as an individual 
by any act, or any deliberate failure to act, by his employer if the act or failure 
takes place for the sole or main purpose of –
(a)	 ...
(b)	 preventing or deterring him from taking part in the activities of an inde-

pendent trade union at an appropriate time, or penalising him for doing 
so…’

As also noted by Lady Simler, ‘the remedy for a breach of section 146 is 
a complaint to an employment tribunal under section 147. If the tribunal 
finds that the complaint is well-founded, it makes a declaration to that effect 
and may make an award of compensation (including for injury to feelings) 
under section 149 of TULRCA’.17 While the Supreme Court briefly alluded 
to the concept of causation,18 it should also be noted that for a claim to be 
successful under section 146, the relevant standard is that it must be the 
employer’s ‘sole or main’ purpose to prevent, deter or penalise a worker 
from taking part in the activities of an independent trade union, with case 
law in this respect setting a high threshold, distinguishing—sometimes 
strictly—between ‘purpose’ (required) and ‘effect’ (not enough).19

In each of the four stages of this litigation (employment tribunal, EAT, 
Court of Appeal and finally Supreme Court), it was agreed that section 146 
TULRCA, as currently construed, does not cover detriment, short of dis-
missal, for taking part in industrial action. To use as an example the facts of 
Mercer: if Ms Mercer had been suspended for attending a trade union meet-
ing, this detriment would be covered by section 146 (presuming the sole or 
main purpose test were to be met).20 Even if the meeting were about forth-
coming industrial action, this would most probably be covered, even with-
out referring to previous authorities.21 The industrial action at that point 

16 Mercer (SC), above n 1, at [48].
17 Ibid., at [11].
18 Above n 12.
19 For example, Gallacher v Department of Transport [1994] IRLR 231 (CA).
20 British Airways Engine Overhaul Ltd v Francis [1981] IRLR 9 (EAT).
21 Britool Ltd v Roberts [1993] IRLR 481(EAT).
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presumably has not commenced, with reference to ‘taking part in industrial 
action’. With reference to attending a union meeting, while the relevant cases 
tend to involve union representatives and Deakin and Morris’ Labour Law 
refer to the concept of ‘authorisation’,22 attending as a member should also 
suffice.23 In comparison, when Ms Mercer was suspended for participating 
in industrial action, as section 146 is currently construed, this was found not 
to be covered. (Dismissal is a different situation again, and will be discussed 
below.) There is a block to section 146 so far as taking part in industrial 
action is concerned. This is even though, in the words of a different case: ‘in 
ordinary language, and the discourse of industrial relations, industrial action 
called by a trade union is a trade union activity’.24 The various decisions in 
Mercer cited two main reasons why, despite the ease with which industrial 
action could also fit within section 146, industrial action is not included.25

First, there is the concept of an ‘appropriate time’. ‘Normally’ industrial 
action will take place within working hours, at a time when the employer 
has not ‘consented’ to the union activity, although as noted in the judgments, 
there are limited exceptions.26

Second, there is the reason highlighted in Drew v St Edmundsbury Borough 
Council: an authority relied upon relatively heavily in Mercer.27 Dismissal 
for taking part in industrial action is regulated in a separate section of now 
TULRCA 1992, at Part V. If an employee is dismissed for taking part in indus-
trial action and that is considered taking part in the activities of an independent 
trade union for the purposes of ‘sibling’ provision section 152 TULRCA, this 
would mean that the dismissed employee would now fall under two, potentially 
conflicting provisions.28 Section 152 TULRCA 1992 in this respect will likely 
be more generous than the unfair dismissal provisions in Part V TULRCA 

22 Z Adams, C Barnard, S Deakin and SF Butlin, Deakin and Morris’ Labour Law, 7th ed 
(Oxford: Hart Publishing, 2021) at 752. For example, Francis, above n 20: ‘shop steward’.

23 Dixon and Shaw v West Ella Developments [1978] IRLR 151 (EAT), at [12]-[13]: hypothet-
ical example of member. Also Deakin and Morris, ibid.: ‘Thus, union members will generally 
be protected…’.

24 Ryanair DAC v Morais [2022] IRLR 104 (EAT), at [85].
25 Mercer (SC), above n 1, at [44]: ‘Like the courts below, I consider that read in isolation and 

as a matter of ordinary language the phrase “activities of an independent trade union” in sec-
tion 146(1) of TULRCA is apt to include participation in, or the organisation of, lawful strike 
action. However…’.

26 Mercer (EAT), above n 5, at [30]: ‘… there are some forms of industrial action, for example 
a refusal to work voluntary overtime beyond contracted working hours, that would on the face 
of it be “outside working hours” and therefore “at an appropriate time”’.

27 [1980] IRLR 459 (EAT).
28 Mercer (SC), above n 1, at [48] and [107].
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on industrial action.29 The employee would benefit from automatically unfair 
dismissal protection without needing to show either the industrial action was 
protected (section 238A) or, as was the extent of legal protection at the time of 
Drew, the dismissals were selective (section 238). Accordingly, the reasoning in 
Drew went that dismissal connected to industrial action is regulated in a sepa-
rate and special part of TULRCA (moreover, with specific limitations attached) 
and hence the limit to now section 152 TULRCA 1992. In Mercer, the reasoning 
from Drew was also interpreted to apply to section 146 as otherwise the same 
wording (‘taking part in the activities of an independent trade union’) would be 
interpreted differently in the same Part of TULRCA.30

Each of the different judges in Mercer then agreed that section 146 does 
not, as construed, cover detriment on the grounds of participating in indus-
trial action. Each of the judgments also agreed that it is, or likely would be, 
a breach of article 11 ECHR if no legal protection whatsoever is provided 
for detriment on the grounds of taking part in industrial action. Although it 
was briefly argued otherwise, the different judges also agreed that there are 
currently no other viable legal mechanisms to protect against this type of 
detriment, whether under statute or at common law.31

For the employment tribunal, Court of Appeal and Supreme Court, it 
would not be possible to interpret section 146 using section 3 HRA 1998 to 
remedy this gap. In comparison, for the EAT only, it would be possible to  
use the ‘strong interpretative obligation’ required under section 3 HRA,  
to rectify section 146.32 Choudhury P in the Employment Appeal Tribunal 
suggested reading in a new subsection, using section 3 HRA, to the defini-
tion of at ‘an appropriate time’ at section 146(2):

‘(c)	 a time within working hours when he is taking part in industrial action’33

The Court of Appeal and Supreme Court disagreed with the suggested 
addition. Lady Simler cited two reasons. First, it would go against the 
‘grain’ of the legislation to utilise section 3 HRA in these circumstances.34 

29 For example, Mercer (EAT), above n 5, at [30]: ‘If that were not the case, then the same 
employee would be entitled to a finding of automatic unfair dismissal under the former provi-
sion but would be subject to the limited protections against unfair dismissal under the latter’.

30 Mercer (EAT), above n 5, at [27]: ‘the presumption that words or phrases used in an Act 
have the same meaning throughout the Act (see Bennion on Statutory Interpretation, at 21.3)’.

31 For example, ibid., at [86].
32 Ghaidan v Godin-Mendoza [2004] UKHL 30, [2004] 2 AC 557.
33 Mercer (EAT), above n 5, at [86].
34 For example, Mercer (SC), above n 1, at [106]: ‘That is too general an approach in cir-

cumstances where Parliament has repeatedly and consistently legislated to restrict protection 
against detriments to cases where workers have undertaken trade union activities at “an appro-
priate time” as defined’.
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The second argument, more powerfully, by both the Court of Appeal and 
Supreme Court, was that to utilise section 3 in these circumstances, would 
be to cross the impermissible line from interpreting into legislating.35 There 
were said to be difficult policy decisions involved, so that it would be more 
appropriate for Parliament to rectify this gap than judges.36 For example, 
with reference to Choudhury P’s suggested formulation, the latter would 
potentially provide wider protection than under Part V TULRCA as there 
was no reference to ‘lawful’ or ‘protected’ industrial action. Indeed, by the 
time of the Court of Appeal’s hearing, counsel for Ms Mercer now agreed 
that narrower wording should be utilised, to link any wording to the concept 
of ‘protected’ industrial action at section 238A TULRCA:

‘(c)	 in respect of a detriment short of dismissal, a time within working hours 
when he is taking part in protected industrial action within the meaning of 
section 238A(1)’37

Instead, the Supreme Court agreed with the Court of Appeal and initial 
employment tribunal that it was not appropriate to use section 3 HRA. For 
example, even with the reformulated suggested additional section 146(2)(c): 
would protection against detriment also end presumptively after 12 weeks, 
similar to section 238A?38 Even leaving aside specific questions about the 
scope of section 238A TULRCA, other questions remained as to whether 
all possible detriments would qualify for this purpose, with discussion of the 
hypothetical of being passed over for a promotion or a discretionary bonus 
being refused.39

Where the Supreme Court disagreed with the Court of Appeal was on 
the subsequent consideration of section 4 HRA, on a declaration of incom-
patibility. The Court of Appeal had concluded that, even though there was 
a breach of article 11 ECHR by virtue of this gap whereby detriment for 
taking part in industrial action does not have legal protection; even though 
section 3 HRA 1998 could not be used in the circumstances; nevertheless a 
declaration of incompatibility was also not to be granted. This was because 
there was a ‘lacuna in the law rather than a specific statutory provision which 
was incompatible’, plus ‘the extent of the incompatibility is unclear and the 
legislative choices are far from being binary questions’.40

35 For example, ibid. at [102] and [105]. (Mercer (CA), above n 10, at [81].)
36 For example, ibid. at [104]-[105]. (Mercer (CA), ibid., at [77].)
37 Ibid., at [5] (and Mercer (CA), ibid., at [38]).
38 Ibid., at [81]. (Mercer (CA), ibid., at [75].)
39 Ibid., at [103]. (Mercer (CA), ibid., at [76].)
40 Mercer (CA), ibid., at [88].
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By contrast, at the Supreme Court, a declaration of incompatibility was 
granted, although Lady Simler was keen to emphasise that the declaration 
of incompatibility did not invalidate or effect current legislation or indeed 
even mandate Parliament and the executive to take remedial action.41 A 
declaration of incompatibility under section 4 HRA would rather be an 
instruction, albeit a strong instruction, to Parliament to look at this area:42 
‘to decide whether to legislate and, if so, the scope and nature of such protec-
tion’.43 As such the following declaration under section 4 HRA was granted:

that section 146 of TULRCA is incompatible with article 11, insofar as it fails to 
provide any protection against sanctions, short of dismissal, intended to deter or 
penalise trade union members from taking part in lawful strike action organised 
by their trade union. 44

4. THE ‘LACUNA’ IN MERCER

Various statutory provisions have already been mentioned: as well as sec-
tion 146 TULRCA 1992, also section 152 on dismissal ‘on grounds related to 
union membership and activities’, plus sections 238 and 238 TULRCA 1992. 
An excerpt from section 146(1)(b) was provided above. It is useful not only 
to reflect further on how these different and complicated statutory provi-
sions fit together, but also to amplify on what exactly the ‘lacuna’ in Mercer 
was. The wording of ‘lacuna’ was used frequently in the various judgments 
in Mercer.

In Part III TULRCA 1992, there is a package of measures providing 
protection against union-related discrimination: section 137 on refusal of 
employment on grounds related to union membership, section 146 on detri-
ment, sibling provision section 152 on dismissal (only where the individual is 
an employee), sections 145A and section 145B on inducements (in response 
to Wilson v UK).45 Indeed, the ‘package’ of measures already present poten-
tially contributes to making it even more striking that there is not currently 
a provision providing for detriment against participation in industrial action. 

41 Above n 4.
42 Discussion of ‘emerging constitutional convention of compliance with declarations of 

incompatibility’ in A Kavanaugh, The Collaborative Constitution (Cambridge: CUP, 2023), at 
chapter 12.

43 Mercer (SC), above n 1, at [120].
44 Ibid., at [121].
45 [2002] ECHR 30668/96, [2002] IRLR 568.
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Somewhat confusingly, the scope of each provision is not always the same: 
for example, section 137 only mentions union ‘membership’ rather than 
also union activities and services; the personal scope of these provisions 
also differ. Then there is Part V TULRCA which contains the specific unfair 
dismissal provisions which relate to dismissals for taking part in industrial 
action: section 237 when industrial action is unofficial (essentially removing 
unfair dismissal jurisdiction altogether), section 238 providing protection 
against selective dismissal when industrial action is ‘non-unofficial’ and,46 
finally, section 238A providing that dismissal of an individual striker will be 
automatically unfair at least for the first 12 weeks of industrial action if the 
industrial action is ‘protected’ (or, in Lady Simler’s preferred wording, ‘law-
ful’).47 Lady Simler in Mercer helpfully listed the many various procedural 
and substantive requirements for industrial action in the UK to be ‘law-
ful’: these are requirements that the union must meet when organising and 
carrying out industrial action.48 In this way, the individual striker’s level of 
unfair dismissal protection under TULRCA is contingent upon their trade 
union’s actions. However, if industrial action is not ‘protected’, so long as the 
union has not disavowed the industrial action or if there is no union involve-
ment, weaker residuary section 238 protection will still be available.49

The ‘lacuna’ as identified in Mercer was the following: due to the overlap 
with these provisions in Part V TULRCA, section 152 on dismissal could 
not be interpreted to cover taking part in industrial action; if section 146 
is to be interpreted conterminously with section 152 as in the same Part of 
TULRCA; with this interpretation, effectively there is a missing provision 
or missing subsection. If section 146 cannot be interpreted to cover partic-
ipating in industrial action, there needs to be a new subsection or section 
in Part III or—if industrial action is to regulated exclusively in Part V—an 
equivalent in Part V on detriment. The result is that an employee may be 
protected either by sections 238A or 238 if they are dismissed for taking 
part in industrial action, however they have no redress if they suffer detri-
ment short of dismissal such as, in Mercer itself, suspension or, as another 
possible example, demotion.50 In addition, a so-called ‘limb (b) worker’ 
‘(that is to say, a worker who is not an employee but who nonetheless enjoys 

46 Description for example, by Deakin and Morris, above n 22, at 1068. See also main text at 
n 49.

47 Mercer (SC), above n 12.
48 Ibid., at [17].
49 For example, relationship between section 20(2)-(4) and section 21 TULRCA 1992.
50 Described as ‘anomalous’ in Mercer (EAT), above n 5, at [82].
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protection within the wider definition of “worker”)’ will have no protec-
tion whatsoever for any detriment or dismissal for taking part in industrial 
action as a non-employee would be compelled to bring a dismissal claim 
instead as a detriment claim under section 146.51 The Supreme Court in 
Mercer dismissed existing alternative options for legal protection, such as a 
claim under the Blacklisting Regulations 2010, either as unrealistic or inap-
plicable.52 As stated by Lady Simler, the effect of this gap is: ‘seen in this 
way, section 146 both encourages and legitimises unfair and unreasonable 
conduct by employers’.53

One criticism might be that this lacuna was not necessarily inevitable 
when a set of facts such as in Mercer arose. All the different courts in Mercer 
readily accepted that the reasoning in Drew would be applicable also to 
section 146.54 While no counsel challenged Drew, tentatively it might be 
suggested whether this could have been queried more.55 The issue in Drew 
was that, if decided otherwise, the claimant could have chosen whether to 
bring a claim under now section 152 or under Part V TULRCA, when Part 
V TULRCA has additional requirements (such as showing industrial action 
is protected under section 238A or showing that there have been selective 
dismissals under section 238). When it comes to detriment, there is however 
no other provision whereby a claim could be brought. As noted above, the 
different sections under Part III already have differing coverage: there may 
not necessarily be an insuperable reason why sections 146 and 152 could not 
be interpreted differently in this respect. Although it is a valid observation 
that the same wording of ‘taking part in the activities’ is being used in both 
sections, at least in practice the same wording of ‘membership’ is potentially 
being interpreted differently in the same Part of TULRCA.56 Against this 
however, even if Drew were not determinative, this does not fully answer 
the concern about the statutory definition of at an ‘appropriate time’ under 
section 146(2). Another consideration would be that if section 146 and Part 
V were to be entirely decoupled, this could lead to, as identified by the dif-
ferent courts, the ‘surprising’ result that a ‘worker’ would be more strongly 
protected in the sense that the twelve weeks time limit under section 238A 
applicable to dismissed ‘employees’ would not be applicable to workers in 

51 Mercer (SC), above n 1, at [104]. (Albeit, technically, section 296 TULRCA 1992.)
52 Above n 31.
53 Mercer (SC), above n 1, at [89].
54 Drew, above n 27.
55 For example, Mercer (SC), above n 25.
56 Speciality Care Plc v Pachela [1996] IRLR 248 (EAT).
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the same circumstances.57 A different response—as noted shortly below, in 
a related context—would be to question the 12-week limit under section 
238A.

The Supreme Court granted a declaration of incompatibility in Mercer. 
While obviously responding is a matter for Parliament, there are immedi-
ately two ways in which the lacuna might be filled. If Parliament agrees with 
the Court of Appeal and Supreme Court that there are indeed multiple pol-
icy decisions involved, an entirely new statutory provisions or provisions 
might be added, more readily to deal with these multiple policy questions; as 
opposed to Choudhury P’s suggestion and Mercer’s suggestion more simply 
to add a subsection to section 146(2). On the other hand, if Parliament were 
to follow Mercer’s suggestion and link any new protection to section 238A: 
as noted by counsel for Mercer, section 238A itself answers some of these 
policy questions: chiefly, in deciding what type of industrial action would be 
covered.58 In addition, while the Court of Appeal was concerned that the 
existing concept of detriment without more would not be sufficient to deal 
with two hypotheticals posed (refusal of a discretionary bonus and pass-
ing over an employee or worker for promotion), this would seem largely 
unconvincing.59 Employment tribunals are well versed in identifying what 
is and what is not a relevant detriment from multiple other statutory refer-
ences to detriment in the employment sphere, not least under the Equality 
Act 2010.60 It was also agreed by all that withholding of pay during a strike 
would not count as a detriment,61 although the more difficult question, pre-
dictably, would be disproportionate pay deductions. The latter could, how-
ever, still be a difficult question for the courts even if there were instead to 
be new legislation.62 There is, however, possibly a different concern if this 
route were to be taken.

57 Above n 38.
58 Mercer (SC), above n 1, at [40]: ‘Parliament has already addressed the social and economic 

policy issues in defining what lawful industrial action is in the UK; and domestic law must 
provide effective protection to the individual regardless of the type of detriment to which the 
worker or union official is subjected’.

59 Above n 39. (Lady Simler briefly mentioned an additional hypothetical where the ‘manner 
of the breach is harmful or disruptive’: Mercer, ibid., at [83].)

60 For example, section 39(2)(d) Equality Act 2010. (Prior to the EqA: eg, Shamoon v Chief 
Constable of the Royal Ulster Constabulary [2003] UKHL 11, [2003] IRLR 285.) Possibly also 
relevant to the two hypothetical examples: counsel for Mercer also referred to the ‘sole or main 
purpose’ test: for example, Mercer, ibid., at [100].

61 For example, Mercer (SC), above n 1, at [61].
62 For example, on interpreting ‘accruing from day to day’ in section 2 Apportionment Act 

1870 in Hartley v King Edward VI College [2017] UKSC 39, [2017] IRLR 763.
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While section 238A likely may not be problematic under article 11 ECHR, 
this not to say it is without criticism. As above, an individual striker’s pro-
tection under section 238A is contingent on their union satisfying multiple 
procedural and substantive requirements. When evaluating compliance with 
article 6(4) European Social Charter, the European Committee of Social 
Rights (‘CESCR’) has repeatedly criticised the scope of section 238A.63 The 
CESCR criticises, among others, the arbitrary 12 weeks presumptive limit.64 
As an additional observation here: while section 238A lists 12 weeks, as a 
comparison, the Trade Union Act 2016 introduced an expiry to industrial 
action ballots as presumptively 6 months.65

5.  RECOGNITION OF, AND VIOLATION OF, THE RIGHT TO STRIKE

Mercer is immediately a landmark judgment for the Supreme Court finding 
that a provision in TULRCA violated the right to strike under article 11 
ECHR. In comparison to the Court of Appeal’s finding that there ‘may’ 
have been a violation,66 more definitive language was used in the Supreme 
Court: ‘does put the United Kingdom in breach’.67 The Court’s judgment in 
Mercer follows on from the conclusion, albeit in obiter, only a few months 
earlier by the Supreme Court in the Deliveroo case, albeit in obiter, that 
Strasbourg jurisprudence on article 11 does not include a right to compul-
sory collective bargaining.68

It was only in 2009 that the Court of Appeal infamously dismissed the 
right to strike in the UK as nothing more than a slogan or legal metaphor.69 
It deserves to be highlighted how far the appellate courts have travelled, 
from an admittedly low starting point in Metrobus Ltd v Unite the Union to 
the Supreme Court in 2024 not only recognising that the right to strike is 
included within article 11 ECHR but, moreover, also finding a violation of 
article 11 with regards to the right to strike in domestic law. While there is a 

63 Most recently on in Conclusions XXII-3 (2023) (XXII-3/def/GBR/6/4/EN), for example: 
‘Since the situation has not changed, it reiterates its conclusion of non-conformity on this point’.

64 Ibid., with description as ‘arbitrary’.
65 Section 9.
66 Mercer (CA), above n 10, at [71].
67 Mercer (SC), above n 1, at [90]. (Also [117].)
68 IWGB v CAC [2023] UKSC 43, [2024] IRLR 148, for example, at [134]. (Also, in same 

paragraph: ‘In so far as the domestic case law has interpreted the Strasbourg authorities to the 
contrary, those decisions should not be followed’.)

69 Metrobus Ltd v Unite the Union [2009] EWCA Civ 829, [2009] IRLR 851, at [118].
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valid difference between Mercer as involving the treatment of an individual 
striker in comparison to RMT as a ‘collective’ strike case with a wider mar-
gin of appreciation, still the UK Supreme Court potentially in this respect 
went further than the European Court of Human Rights itself in RMT v UK 
by also finding a violation of article 11 ECHR rather than simply finding 
engagement of article 11 but no breach.70 It will be recalled that in RMT v 
UK, while the Strasbourg Court took the important step of declaring the 
right to strike as ‘clearly protected’ within article 11,71 at the same time, a 
complete prohibition on secondary action in the UK, at the extreme end of 
the spectrum among European States was deemed to be proportionate and 
not to be a violation of article 11 ECHR.72 In comparison, in Mercer, the 
Supreme Court was willing to find a violation of article 11 and also to make 
a rare declaration of incompatibility in respect of this violation.

Indeed, it is perhaps a reflection of how firmly the right to strike is now 
settled within article 11 jurisprudence that there was no part in the Supreme 
Court’s judgment explaining the establishment of the right to strike within 
Strasbourg jurisprudence. The right to strike is, of course, implicit rather 
than explicit within article 11. In Mercer: RMT was discussed, however not 
for this point, but rather for whether the ‘right to strike, including taking sec-
ondary strike action, should properly be seen as core or essential elements 
of trade union freedom’.73 That the Supreme Court now referred to the right 
to strike as recognised, and also ‘protected’, in domestic law effectively in 
passing is notable in itself.74

While the different judgments in Mercer show the massive direction of 
judicial travel to not only recognising, but also finding a violation of the 
right to strike with regards to the lacuna in section 146 TULRCA, Mercer 
simultaneously, however, potentially also highlights the need, ideally, for 
further clarity in Strasbourg jurisprudence on the right to strike.

The Supreme Court in Mercer concluded the right to strike does not, at 
this moment in time, constitute an ‘essential’ element of article 11,75 and that 
the language of core and essential is ‘interchangeable’.76 For Lady Simler, 

70 National Union of Rail, Maritime and Transport Workers v UK (2014) 60 EHRR 199, [2014] 
IRLR 467.

71 Ibid., at [84].
72 Ibid., for example, at [104] (and [91]). See section 224 TULRCA 1992.
73 Mercer (SC), above n 1, at [66].
74 For example, ibid., at [73]: ‘Nonetheless, the fact that the right to strike is protected is recog-

nised in domestic law, for example, by the introduction of section 238A of TULRCA’. (Compare 
Metrobus, above n 69: ‘Such a right has not been bestowed by statute’.)

75 Ibid., for example, at [69] and [72] (and [82]).
76 Ibid., at [69].
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this meant that the right to strike, as non-essential and thereby non-core, 
leaves the State with a wide margin of appreciation when deciding how to 
regulate.77 In comparison, for counsel for Ms Mercer, ‘core’ and ‘essential’ 
in RMT were not interchangeable.78 The core to accessory spectrum applies 
to each element of article 11 (whether the right to strike or whether the 
right to collective bargaining and so forth). The argument went as follows. 
In Mercer’s case, this was direct or primary industrial action, which would 
fall at the core end of the spectrum (in comparison to secondary action, 
after RMT), hence a narrower margin of appreciation would apply.79 That 
it is possible to interpret the Strasbourg jurisprudence, if only at the more 
detailed level so differently, shows the need, ideally, for further clarity. For 
example, to build on Bogg and Ewing’s original criticism after RMT v UK, 
if introducing a core to accessory spectrum, it is necessary also to introduce 
some rationale to explain how elements are assigned within that spectrum.80 
In Mercer, further clarity is needed as to whether ‘core’ and ‘essential’ are 
interchangeable or not, how the core to accessory spectrum applies as to 
these facts (if the distinction is between primary and secondary action, or 
between type of employer, or both), and on Lady Simler’s distinction under 
article 11 between the State as employer and as ‘regulator’.

6.  DECLARATION OF INCOMPATIBILITY

It is rare in practice for a declaration of incompatibility to be granted under 
the HRA at section 4.81 This was the first declaration of incompatibility in 
approximately 3 years, in relation to any area of law.82 In terms of previ-
ous declarations of incompatibility broadly or narrowly connected to the 
employment field, this is potentially the fifth declaration since the advent 
of the HRA.83 As repeated in Mercer, declarations of incompatibility are 

77 Ibid., at [72].
78 For example, above n 77.
79 Also, Mercer (EAT), above n 5, at [49].
80 A Bogg and KD Ewing, ‘The Implications of the RMT Case’ (2014) ILJ 221, for example, 

at 236–8.
81 Although perhaps not initially: Ghaidan v Godin-Mendoza [2004] UKHL 30, [2004] 2 AC 

557, at [39] (and ‘appendix’).
82 Above n 3.
83 R (Wright) v Secretary of State for Health [2009] UKHL 3, [2009] 1 AC 739; R (Reilly) 

v Secretary of State for Work and Pensions (No 2) [2014] EWHC 2182, [2015] QB 573; 
Benkharbouche v Embassy of Sudan, Janah v Libya [2015] EWCA Civ 33, [2015] IRLR 301; R 
(G) v Chief Constable of Surrey Police [2016] EWHC 295 (Admin), [2016] 4 WLR 94.
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‘described as a measure of last resort’.84 This is ‘because a Convention-
compliant interpretation under section 3 of the HRA is seen as the primary 
remedial measure’.85

On the one hand, it seems quite strong that the Supreme Court issued 
a declaration of incompatibility.86 The so-called measure of last resort was 
reached. For example, declarations of incompatibility have been described 
as conflictual. A declaration of incompatibility is essentially courts stating 
that they cannot work with and within legislation, despite the instruction in 
Ghaidan v Godin-Mendoza to try always to work with legislation.87

On the other hand, in human rights scholarship, interestingly and perhaps 
surprisingly, there is also an argument that judges choosing a section 4 dec-
laration is possibly weaker than a section 3 interpretation.88 With a section 4 
declaration, this does nothing to help the immediate claimant: the offending 
legislation, in this instance lacuna and all, remains as is.89 While Parliament 
may choose to act in response to a section 4 declaration (and this is discre-
tionary, at least in theory), any new legislation will likely be prospective and 
will not help the current claimant.90

When judges are deciding between sections 3 and 4 HRA, for example, 
Kavanaugh identifies two sets of ‘guidelines’ which potentially factor in 
favour of a section 4 declaration: the ‘fundamental features limit’ (as dis-
cussed above, with reference to the ‘grain’ of the legislation argument) and 
‘legislative deliberation limit’.91

On the second, one of the factors consistently emphasised in the schol-
arship is whether there are difficult policy-based choices to be made or if 

84 Mercer (SC), above n 1, at [112].
85 Ibid. (Mercer (EAT), above n 5, at [70] quoted ‘the Lord Chancellor in Parliament’: ‘in 99% 

of the cases that will arise, there will be no need of judicial declarations of incompatibility’.)
86 Description of ‘strong’, for example, in E Adams, ‘Judicial Discretion and the Declaration 

of Incompatibility: Constitutional Considerations in Controversial Cases’ [2021] Public Law 
311, at 315.

87 Ghaidan, above n 81. For example, Secretary of State for Home Department v MB [2008] 
1 AC 440, at [73]: ‘In interpreting the Act compatibly we are doing our best to make it work’.

88 For example, A Sathanapally, Beyond Disagreement: Open Remedies in Human Rights 
Adjudication (Oxford: OUP, 2012), at 81: ‘DOIs are the weakest in formal legal status’.

89 For example, G Phillipson, ‘Deference, Discretion and Democracy in the HRA Era’ (2007) 
60 Current Legal Problems 40, at 66.

90 See above n 42.
91 For overview of debate: for example, A Kavanaugh, Constitutional Review Under the HRA 

(Cambridge: CUP 2009), at chapter 5; for example, Sathanapally, above n 88, at chapter 4. 
See also, more recently, Kavanaugh (2023), above n 42, at 238–43. (For quotations: eg, 239.) 
(‘Guidelines’, at 239: ‘these limits are not precise enough to enable us to predict…’. Similarly, 
Sathanapally, above n 88, at 98.)
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a whole new legislative scheme needs to be written.92 Neither would seem 
necessarily to be present in Mercer. On the former, for example: as suggested 
above, Mercer’s suggestion to add words to section 146 TULRCA, using sec-
tion 3 HRA to tie any new protection to section 238A, might answer many 
of the supposed difficult policy questions, in addition to existing extensive 
jurisprudence on the concept of ‘detriment’ and potentially additionally 
the limiting role of the ‘sole or main purpose’ test.93 Even if not following 
Mercer’s suggestion, to remedy the lacuna would likely take only one or two 
new provisions or at most a small handful of provisions, depending on draft-
ing (eg, if contrary to the above, if the Court of Appeal’s concerns might 
lead to a new provision being added on the meaning of detriment in this 
context). Another factor sometimes mentioned in human rights scholarship 
is that a section 4 declaration might be preferred if it is known that new leg-
islation in the same area is already on the horizon,94 however Lady Simler 
explicitly noted that no new legislation on this topic was forthcoming at that 
time (before the change in Government).95

In comparison however to the Supreme Court, the Court of Appeal in Mercer 
deemed there was a violation of article 11 but decided not to use either section 
3 or 4 HRA, which seemed in itself quite an alarming result: for the Court of 
Appeal, a likely violation of a Convention right, however simultaneously no 
response under the HRA.96 In this respect, if section 3 HRA truly could not be 
utilised, it is positive that the Supreme Court overcame judicial ‘reluctance’ to 
utilise section 4.97 It is worth recalling: a declaration under section 4 is discre-
tionary (‘may’, in comparison to ‘must’ at section 2 HRA). By contrast, after 
the Supreme Court’s decision, new legislation most likely will be forthcoming 
for future claimants in the position of Ms Mercer, although to obtain financial 
remedy herself, Ms Mercer will be compelled to take her case to Strasbourg.98

92 For example, C Chandrachud, ‘Reconfiguring the Discourse on Political Responses to 
Declarations of Incompatibility’ [2014] Public Law 624, at 626 (with reference to Sathanapally, 
ibid.).

93 Cf. in RMT, above n 70, for example, at [86]: ‘sensitive social and political issues’. Cf. critique 
of the ‘sole or main purpose’ test: for example, Deakin and Morris, above n 22, at 759.

94 For example, Kavanaugh (2009), above n 90, at 134 (with example of Bellinger v Bellinger 
[2003] UKHL 21, [2003] 2 AC 467), at [37]).

95 Above n 43.
96 Text at above n 66. (Mercer (SC), above n 1, at [118].)
97 S Wilson Stark, ‘Finding Facts: Judicial Approaches to Section 4 of the HRA 1998’ (2017) 

133 LQR 631. (Cf. R (Steinfeld) v Secretary of State for International Development [2018] UKSC 
32, [2020] AC 1, at [54]-[61].)

98 Mercer (SC), above n 1, at [113]. Also, Kavanaugh (2023), above n 90, at 253: ‘if the govern-
ment does nothing to remedy the rights-violation declared by the court, the government knows 
that the aggrieved litigant can take their case to Strasbourg, whereupon the Strasbourg court is 
highly likely to find against the UK government’.

D
ow

nloaded from
 https://academ

ic.oup.com
/ilj/advance-article/doi/10.1093/indlaw

/dw
ae041/7828078 by guest on 21 O

ctober 2024



Page 18 of 22

Industrial Law Journal

7.  DISTINCTION BETWEEN PUBLIC AND PRIVATE SECTOR WORKERS?

Both the Court of Appeal and Supreme Court in Mercer interpreted 
Strasbourg jurisprudence on article 11 ECHR in relation to detriment for 
taking part in industrial action to distinguish between the State as public 
authority employer and private sector employers. Lady Simler discussed 
the following Strasbourg authorities: Ezelin v France,99 Karaçay v Turkey,100 
Danilenkov v Russia,101 Ognevenko v Russia102 and Tek Gıda İş Sendikası v 
Turkey.103

While a ‘minimal’ sanction was described as sufficient to breach article 11 
for an employee working for a public authority, in comparison Strasbourg 
authorities were interpreted to require only ‘some’ protection if the worker 
or employee was in the private sector.104 For example, for Lady Simler: ‘the 
Strasbourg court has also recognised a distinction between the state acting 
as public sector employer and penalising employees directly for participat-
ing in a strike (Ezelin, Karaçay and Ognevenko are examples and to the 
extent that a margin of appreciation was accorded to the state employer 
in question, it was a narrow margin); and cases where the state as regula-
tor is said to owe a’ weaker ‘positive duty to legislate to protect privately 
employed workers’ article 11 rights’ (adjective added).105

It is here that confusion is liable to arise. The Supreme Court was not 
drawing necessarily a distinction between public and private sector work-
ers, but rather between claims against the State directly as employer versus 
when claims are brought against the State as ‘regulator’. Two points can be 
made in response.

First, it is not necessarily clear that Strasbourg jurisprudence does so 
sharply differentiate between these two types of scenario. For example, in 
the seminal case of Good Shepherd, the Grand Chamber memorably stated 
the ‘boundaries of the State’s positive and negative obligations under Article 
11 of the Convention do not lend themselves to precise definition’.106 ‘Similar 

99 (1991) 14 EHRR 195.
100 (Application No 6615/03), 27 March 2007.
101 [2009] ECHR 67336/01.
102 (2018) 69 EHRR 271, [2019] IRLR 195.
103 (Application No 35009/05), 4 April 2017.
104 Mercer (SC), above n 1: ‘minimal’ at [76]; ‘some’ at [103].
105 Ibid., at [75].
106 Sindicatul ‘Pastorul cel Bun’ v Romania (2014) 58 EHRR 10, [2014] IRLR 49, at [32]. (For 

a similar statement, for example, as to article 8: for example, Demir and Baykara v Turkey 
(2008) 48 EHRR 1272, [2009] IRLR 766, at [111].)
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principles’ were stated to apply in both situations: ‘the criteria to be applied 
do not differ in substance’.107 Lady Simler relied on a particular paragraph 
for these purposes from RMT v UK.108 Nor is it clear, however, that the 
paragraph in question supports the analysis drawn from it. If the Strasbourg 
Court in that paragraph in RMT was drawing a distinction between ‘state 
and private sector employers’, there would surely at the end of the quotation 
additionally be a reference to private sector workers rather than more gen-
erally to the ‘secondary aspects of trade union activity’.109 While it is refresh-
ing that Lady Simler dealt with Strasbourg authorities in some detail and 
provided quotations from each (eg, particularly in comparison to the earlier 
authority of Metrobus), there are also statements from the same author-
ities listed above indicating to the contrary.110 While ideally there could 
be more clarity in the Strasbourg jurisprudence also on this point: rather 
than a sharp distinction, potentially a spectrum more comes to mind.111 The 
Strasbourg Court in Tek Gıda v Turkey repeated the reasoning above from 
Good Shepherd,112 and in Danilenkov v Russia, when considering whether 
or not there was ‘direct intervention by the State’:

It considers that it is not necessary to rule on this issue, since the responsibility of 
the Russian Federation would, in any case, be engaged if the matters complained 
of resulted from a failure on its part to secure to the applicants under domestic law 
the rights set forth in Article 11 of the Convention. 113

While the Supreme Court distinguished the former two decisions (Tek Gıda 
and Danilenkov) as not about the right to strike and rather about the union’s 
‘core’ right to be heard,114 this does not answer the question about how the 
‘similar’ ‘balancing exercise’ applies when the State is employer as opposed 
to when the State is regulator.115 Further, on Mercer’s distinction between 

107 Ibid. Continues: ‘In both contexts regard must be had to the fair balance to be struck 
between the competing interests of the individual and of the community as a whole’.

108 Above n 105: RMT, above n 70, at [88].
109 Mercer (EAT), above n 5, at [52]: ‘that appears simply to be an acknowledgement of a fact, 

rather than an attempt to confine the applicability of the narrower margin to cases involving 
public-sector employees’.

110 Metrobus, above n 69, at [35]. (Similar argument presented in Mercer, above n 5, at [12].)
111 For example, Demir, above n 106, at 110: ‘although the essential object of Article 11 is to 

protect the individual against arbitrary interference by public authorities with the exercise of 
the rights protected, there may in addition be positive obligations on the state to secure the 
effective enjoyment of such rights’.

112 Tek Gıda, above n 103, at [50].
113 Danilenkov, above n 101, at [120] (with reference to Wilson, above n 45, at [41]).
114 Mercer (SC), above n 1, at [78]-[79].
115 See above n 107.
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State as employer or regulator, it might also be noted that the Strasbourg 
Court memorably awarded stringent protection under article 11 in Wilson 
v UK: finding a violation whilst not even considering article 11(2), in the 
private sector context when there was a comparatively light detriment of 
withholding a pay increase.116 No doubt it would be responded that Wilson 
v UK, similar to the aforementioned Tek Gıda and Danilenkov, was also 
instead about the union’s ‘core’ right to be heard.117

Second and more importantly practically, going back to broader human 
rights scholarship, in that scholarship, it is sometimes stated that courts 
under section 4 HRA can shape the subsequent remedial response by 
Parliament by giving a steer in the judgment awarding the declaration.118 
The potential concern here is if Parliament or the executive takes the judg-
ment in Mercer as a steer to distinguish between public and private sector 
workers in any remedial response, if public authority worker would foresee-
ably be interpreted as public sector worker. Indeed, the Court of Appeal in 
Mercer at one point referred more broadly to ‘public sector employees’,119 
although potentially directly employed by the State is a narrower concept.120 
How one defines the distinction is not, however, the concern. To be clear, 
the Supreme Court was not stating that legislation can or should distin-
guish between public and private sector workers; rather, when stating what 
the violation of article 11 was, the Supreme Court interpreted Strasbourg 
jurisprudence to deem stricter protection necessary for public authority 
workers. If using the judgment as a blueprint, that in turn might lead to a 
legislative response distinguishing between types of worker. There would be 
three very strong reasons for concern if this would be the route that was fol-
lowed. In addition to those three strong reasons: as above, this may not be a 
correct interpretation of Strasbourg jurisprudence and, while some passages 
in Mercer suggest that the State’s ‘regulatory’ role applies only to workers 
in the private sector, arguably this role should apply more broadly to assess 
the level of legal protection on a given matter for all individuals impacted.121

116 My thanks to Alan Bogg for suggesting this addition.
117 For example, Wilson, above n 45, at [42].
118 For example, ‘soft suggestions’ (Chandrachud, above n 92). Cf. Wright, above n 83, at 39 

and for example, Kavanaugh (2023), above n 90, at chapter 8.
119 Mercer (CA), above n 10, at [63].
120 Cf. broader jurisprudence as to when a private organisation may be a ‘hybrid public 

authority’ under section 6 HRA. (Also, relevant to care homes specifically: for example, YL 
v Birmingham City Council [2007] UKHL 27, [2008] 1 AC 95; more recently, section 73 Care 
Act 2014.)

121 For example, Mercer (SC), above n 1, at [76].
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First and foremost, it would be surely counterintuitive to use a human 
rights judgment to introduce a new, limiting, type of distinction in legisla-
tion. Most obviously, human rights scholarship tends to advocate a broader 
approach to personal scope. Cases where human rights are successfully 
invoked tend also to take a broader approach to personal scope. Even where 
the claim is unsuccessful as in Deliveroo, for example, Underhill LJ in the 
Court of Appeal suggested that the Strasbourg Court might ‘be more gen-
erous in its definition of the limits to ‘permitted substitution’,122 although the 
Supreme Court in that case would appear implicitly to have disagreed with 
this.123 For instance, domestically, in recent cases, section 3 HRA has mem-
orably been used to expand the eligibility of particular statutory employ-
ment and labour rights to otherwise excluded persons: in Gilham v Ministry 
of Justice,124 in Vining v London Borough of Wandsworth,125 in NUPFC v 
Certification Officer.126 As another example, elsewhere in Strasbourg juris-
prudence: under article 6 ECHR, the more recent case law on civil servants 
has changed to include a presumption that article 6 will also apply to civil 
servants, save where a limited exception is met.127 This is the opposite trend 
of direction: article 6 is being used to overcome a similar type of distinction.

Second, the Supreme Court in Mercer took time to recount the history of 
now sections 146 and 152 TULRCA.128 Never in that history has legislation 
on detriment or dismissal for taking part in the activities of an independ-
ent trade union distinguished between public and private sector workers. It 
would be a complete departure from that history if any new remedying leg-
islation were to distinguish between public and private sector workers. The 
Strasbourg Court deemed continuity in statutory provisions to be important 
in RMT v UK.129 Third, while admittedly more recent legislation on indus-
trial action—in terms of the procedural requirements for a ballot to be valid 
(section 4 Trade Union Act 2016) and on minimum service levels—does dis-
tinguish ‘important public services’ and specific public services in minimum 
service levels legislation (Strikes (Minimum Service Levels) Act 2023),130 

122 IWGB v CAC [2021] EWCA Civ 952, [2021] IRLR 796, at [80].
123 Above n 68, at [65] (‘but does not necessarily extend to include all cases within limb (b))’).
124 [2019] UKSC 44, [2020] IRLR 52.
125 [2017] EWCA 1092, [2017] IRLR 1140.
126 [2021] EWCA Civ 548, [2021] IRLR 588.
127 Vilho Eskelinen v Finland (2007) 45 EHRR 993.
128 Mercer (SC), above n 1, at [48]-[59].
129 RMT, above n 70, at [99].
130 For example, Strikes (Minimum Service Levels: Passenger Railway Services) Regulations 

2023, SI 2023/1335.
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after the General Election in July 2024, the incoming new Government has 
pledged to repeal both these Acts.131 Hence if any remedying legislation to 
section 146 were to include a distinction between public and private sector 
workers, not only would this be a historical departure for these provisions; 
presuming the 2016 and 2023 Acts are repealed, any such new remedying 
legislation would be the total outlier.

8.  CONCLUSION

Mercer is immediately a powerful and landmark judgment for the find-
ing that there was a violation of the right to strike under article 11 ECHR 
when there is no legal protection against detriment short of dismissal for 
taking part in industrial action. The Supreme Court felt unable to render a 
convention-compliant interpretation of section 146 TULRCA and instead 
made a declaration of incompatibility under section 4 HRA. The onus now 
passes to Parliament and the executive, if they so choose, to legislate to 
remedy to fill the ‘lacuna’ as found. The lacuna was that, as currently con-
strued, while legislation protects employees from dismissal for taking part 
in industrial action, there is no protection against action short of dismissal 
in these circumstances. While it is positive that the Supreme Court delved 
into and engaged with the detail of Strasbourg jurisprudence on article 11, 
the judgment in Mercer should not, however, be taken as a blueprint for 
any possible new remedying legislation in the following respect. Any new 
legislation definitely should not take the Supreme Court’s interpretation of 
Strasbourg authorities as a steer to distinguish between public and private 
sector workers.

AST R I D   SA N D E RS *

Law School, London School of Economics, UK
a.e.sanders@lse.ac.uk	 https://doi.org/10.1093/indlaw/dwae041

131 Labour, ‘Labour’s Plan to Make Work Pay: Delivering a New Deal for Working People’ 
(24 May 2024), at 15.

*This note draws on and develops ideas from a previously jointly published shorter note, 
written with Mark Freedland and Nicola Countouris, on Mercer in the forthcoming 2024 issue 
of the International Labour Law Reports. My sincere thanks to Nicola Countouris, Anne 
Davies and Alan Bogg for comments.
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