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ABSTRACT. It is widely accepted that the criminal process aims at the truth. It is
also widely accepted that convicting the innocent is worse than acquitting the
guilty. While apparently unrelated, these two claims are in tension with one
another. The latter claim is traditionally used to justify a standard of proof that is
skewed in favour of the defendant, aimed at protecting the innocent from con-
viction. A skewed standard, however, is not the standard of proof that minimises
expected errors; that is, it is not the standard to choose if truth-finding is indeed the
aim of the criminal process. The article attempts to overcome this tension. It
argues that, if someone seeks consistency between the commitment to the truth
and the commitment to protecting the innocent from conviction, they should treat
true outcomes as a preference on which the process is based, not as a/the aim of
the process. Notably, a preference entails a more modest practical commitment
than that entailed by an aim. Taking this more modest commitment to the truth
has implications for the regulation of any phase of the criminal process in which
the value of truth appears to be in tension with non-epistemic values.

I. INTRODUCTION

Imagine that you are a fact finder in a criminal trial, and that you are
asked to decide truthfully. In other words, you should aim for
decisions that are a true representation of the relevant state of affairs:
you should aim at issuing a ‘not guilty’ verdict only if the defendant
is, in fact, not guilty; and you should aim at issuing a ‘guilty’ verdict
only if the defendant is, in fact, guilty. Imagine that you are also
asked to reflect, in your decision-making, the value judgement that
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convicting the innocent is the worse of the two possible mistaken
outcomes of a trial (the other being acquitting the guilty). Because of
this, you commit to adopting a standard of proof that is markedly
skewed in favour of the defendant. According to this standard, the
prosecution cannot obtain a conviction merely by presenting a case
that is stronger than the case supporting the hypothesis of innocence.
The prosecution’s case must be substantially stronger than the latter
for conviction to be warranted. Being a demanding evidential
threshold, the standard you choose reflects the above value judge-
ment: it contains the risk of convicting the innocent within limits
that you find acceptable, even if this comes at the cost of a more
significant risk of acquitting the guilty. As expected, while you
adjudicate the long sequence of trials that have been assigned to you,
the skewed standard requires that you issue a ‘not guilty’ verdict in
many cases in which the evidence of guilt is stronger than that of
innocence. These are cases in which you would have issued a ‘guilty’
verdict if the only directive you had received had been that of aiming
for truthful decisions. After all, in these cases you have greater
chances of getting it right if you convict the defendant.

This simple fictional scenario shows that there is a tension be-
tween the reasonable aim of truth-finding and the reasonable value
judgement that false conviction is worse than false acquittal. This
article is an attempt to clarify, and to overcome, this tension. In the
next section I introduce and elucidate the claim that the criminal
process aims at the truth, as well as the claim that false conviction is
worse than false acquittal. With the claims properly laid out, I
proceed to define the scope and the plan of the work.

II. SETTING THE STAGE

It is widely accepted that the criminal process aims at the truth: it
aims to determine whether propositions concerning criminal beha-
viour are true. This claim about the process is so widespread to
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warrant the label of ‘platitude’, a claim repeated so frequently to be
uninteresting.1 It is due to this platitude that the analogy between
legal fact-finding, on the one hand, and historical and scientific re-
search, on the other, makes intuitive sense and has frequently
occupied scholars.2 These practices share the commitment to truth-
finding. Ronald Allen put the point emphatically: ‘Notwithstanding
the differences in fact finding among science, law, and history, one
commonality stands out: without accurate fact finding, the rest of
the process is useless’.3

As already pointed out by others,4 to make sense of the com-
mitment to truth-finding it is unnecessary to delve into the long-
standing, complex, philosophical discourse on the concept of truth. It
suffices to rely on the plain Aristotelian correspondence theory of
this concept, according to which ‘to say of what is that it is, and of
what is not that it is not, is true’.5 Therefore, to claim that the
criminal process – like historical and scientific research – aims at the
truth is simply to claim that it aims at issuing only assertions such
that things are as is asserted. Accordingly, a procedural outcome that
involves a false assertion frustrates the aim, whereas a procedural
outcome that involves a true assertion fulfils it.

The claim about truth-finding is often expressed with an ordinary
verb alone (e.g., to aim, to pursue), as if it provided a description of
the actual regulation and practice of criminal procedure. However,

1 Endorsements of the claim are ubiquitous, and the claim informs old and recent classics in
evidence law theory, including J. Bentham, Rationale of Judicial Evidence. Specially Applied to English
Practice. In Five Volumes (Hunt and Clarke 1827), L. Laudan, Truth, Error, and Criminal Law. An Essay in
Legal Epistemology (CUP 2006), H. L. Ho, A Philosophy of Evidence Law. Justice in the Search for Truth (OUP,
2008), M. Taruffo, La Semplice Verità. Il Giudice e la Costruzione dei Fatti (Editori Laterza 2009) and D. A.
Nance, The Burdens of Proof. Discriminatory Power, Weight of Evidence, and Tenacity of Belief (CUP 2016).
The claim imbues the assumptions characterising what Twining has called the rationalist tradition of
evidence scholarship. See W. Twining, Rethinking Evidence. Exploratory Essays (CUP 2006, 2nd ed.), at 76–
77. For further endorsements of the claim – including judicial endorsements – and for a critical
discussion of dissenting views see Ho, id, at 51–70 and H. L. Ho, ‘Evidence and Truth’ in C. Dahlman et
al., Philosophical Foundations of Evidence Law (OUP, 2021).

2 See, among others, C. Ginzburg, The Judge and the Historian. Marginal Notes on a Late-Twentieth-
Century Miscarriage of Justice (Verso, 1999), in particular, at 110–119, S. Haack, ‘‘‘Scientific Inference’’ vs.
‘‘Legal Reasoning’’? – Not so Fast!’ 13 Problema 193 (2019) and R. J. Allen, ‘History, Science, Law…and
Truth: Reflections on Fact Finding in History, Science and Law’ in B. Zhang et al., A Dialogue Between
Law and History. Proceedings of the Second International Conference on Facts and Evidence (Springer 2021).

3 Id. at 8.
4 See S. Haack, Evidence Matters. Science, Proof, and Truth in the Law (CUP 2014), at 29 and Ho,

‘Evidence and Truth’, n 1, at 11–12.
5 The quote is from Aristotle’s Metaphysics, Book IV, Part VII, available at http://classics.mit.edu/

Aristotle/metaphysics.mb.txt (accessed 11 April 2024). For critical discussion see M. David, ‘The Cor-
respondence Theory of Truth’ in Stanford Encyclopedia of Philosophy (2022), at 3.
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the claim is generally meant as a modal statement expressing a
desideratum: the criminal process should aim at the truth. Truth is
seen as a valuable goal, a goal worth pursuing, irrespective of
whether the rules and practice of the criminal process being studied
implement this normative judgement effectively. Indeed, these rules
and practices are often critically assessed in terms of their truth-
conduciveness. A telling example is Hock Lai Ho’s recent discussion
of the claim at issue, where the claim is often expressed with an
ordinary verb alone but is understood as a modal statement
throughout.6

In this article I question the claim that the criminal process should
aim at the truth; that is, the claim that the process should aim at issuing
only assertions such that things are as is asserted. For brevity, I will refer
to this claim as the ‘truth-claim’. To be sure, I am not interested in
defending or attacking the claim. Undoubtedly, there are good rea-
sons as to why the process should aim at the truth, the most obvious
residing in the conditional form of criminal law norms: ‘if criminal
behaviour, then punishment’.7 This form is underlain by the view
that, whatever goods are realised by the infliction of punishment, the
infliction of punishment realises these goods only if (or it best realises
such goods if) criminal behaviour occurred. If this view is indeed
correct, the process should aim at issuing punishment only if it is
true that criminal behaviour occurred. Be that as it may, here I
assume that the claim about truth-finding is, at the very least, rea-
sonable. My focus is on the tension between this claim and another
normative claim, which I will also take for granted: the claim
according to which, in any given case, a false conviction (i.e., convicting the
innocent) is worse than a false acquittal (i.e., acquitting the guilty). For

6 See Ho, ‘Evidence and Truth’, n 1. Consider, for example, this passage in which Ho switches from
the ordinary to the modal form: ‘If truth is not a goal, and the trial is not about ascertaining the truth,
what can the trial be about? One controversial suggestion is that the system should ensure, not so much
that the verdict speaks the truth, but that the public believes that it does’. Id, at 14. Similarly, when
Laudan states that ‘a criminal trial is first and foremost … a tool for ferreting out the truth’ (Laudan, n
1, at 2) he is making a normative claim. Indeed, his influential monograph criticises a series of rules of
the US criminal process for hindering the pursuit of the truth.

7 Further reasons are discussed in R. S. Summers, ‘Formal Legal Truth and Substantive Legal Truth
in Judicial Fact-Finding – Their Justified Divergence in Some Particular Cases’ (1999) 18 Law and
Philosophy 497, at 497-498, A. Duff et al., The Trial on Trial. Volume III. Towards a Normative Theory of the
Criminal Trial (Hart 2007), at 78–87 and D. Enoch et al., ‘Does Legal Epistemology Rest on a Mistake?
On Fetishism, Two-Tier System Design, and Conscientious Fact-Finding’ (2021) 31 Philosophical Issues
85, at 86–87.
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brevity, I will refer to the latter claim as the ‘preference-claim’, in
that it expresses a preference for one false outcome over the other.

While at first sight the truth-claim and the preference-claim ap-
pear unrelated, there is a straightforward relation between the two.
The preference-claim is generally seen as the reason for choosing a
standard of proof that is skewed in favour of the defendant, aimed at
protecting the innocent from conviction. And yet, a standard of
proof of this kind does not minimise the expected number of errors.
In other words, in terms of truth-conduciveness it is not the best
standard available. In this article I interrogate the tension between
the truth-claim and the preference-claim. I show that, if the truth-
claim is taken seriously, this tension is inevitable. To clarify, I am not
arguing, as others have done already,8 that the criminal standard of
proof is concerned with the distribution, as opposed to the reduc-
tion, of errors; that is, my contribution is not to point out that,
unlike other rules of evidence, the standard is not ‘driven by the
quest for the truth’.9 I make the distinct argument that, if someone
endorses a standard of proof that is informed by the preference-
claim, they cannot reasonably endorse also the truth-claim. To ex-
press endorsement of both is the sign of insincerity, cognitive dis-
sonance or, at least, inaccuracy in one’s expression. However, I also
argue that there is a suitable replacement for the truth-claim that
avoids the tension with the preference-claim, while preserving a
significant commitment to the truth.

Notably, the truth-claim is often endorsed in a more sophisticated
version than that discussed so far. It is widely accepted that truth
should be the primary aim of the criminal process, not the only aim:
there is a series of non-epistemic values that are in tension with the
pursuit of truth and should nonetheless inform the entire course of
the process, from the start of the investigation to the conclusion of
the trial (and beyond).10 Evidence rules implementing these values
abound and include exclusionary rules, rules of use, privileges, and

8 See Laudan, n 1, at 29, 30, 117.
9 Id, at 30.
10 For discussion see L. Campbell et al., The Criminal Process (OUP 2019, 5th ed.), Ch. 2, Duff et al., n

7, Parts II and III, J. Holroyd and F. Picinali, ‘Excluding Evidence for Integrity’s Sake’, in Dahlman et al.,
n 1 and S. J. Summers, ‘The epistemic Ambitions of the Criminal Trial: Truth, Proof, and Rights’ (2023)
4 Quaestio Facti 249. Sarah Summers has argued that the aim of the criminal process is to achieve ‘legal
truth’, a concept that she construes as encompassing respect for the non-epistemic values that should
inform the process. See id, in particular, at 256.
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compellability rules.11 The classic example is that of a rule that
excludes a confession obtained through torture, where the exclusion
is not motivated just by the risk of unreliability, but also by respect
for the physical and psychological integrity of the accused. Indeed,
the confession would be excluded even if corroborated by other
evidence.12

Now, my primary focus here is on adjudication, understood
narrowly as the final decision problem of the trial. Adjudication takes
place when the investigation is over, the decisions on the admissi-
bility of evidence have been made, the parties have presented their
case and, in the jury trial, the judge has concluded the summing up
and given the instructions. What is left to determine is which verdict
to issue. This decision problem – precisely, adjudication – is regu-
lated by rules identifying the available verdicts and by rules setting
the burden and standard of proof, therefore determining when a
particular verdict should be issued. Of these rules it is the standard of
proof that I am concerned with. The tension that I explore, then, is
not the apparent tension, occurring in the phases of the process
leading up to adjudication, between the truth-claim and non-epis-
temic constraints. It is, instead, the tension, occurring in the context
of adjudication, between the truth-claim and a value judgement
informing the standard of proof. This value judgement is the pref-
erence-claim. As I will argue in the article, the tension between the
truth-claim and the preference-claim in the context of adjudication is
markedly different from the apparent tension, occurring in earlier
phases of the process, between the truth-claim and non-epistemic
values. This difference is such that, unlike for the latter tension, it is not
possible to dissolve the former, or to accommodate it within a con-
sistent framework of goals and rules: assuming the preference-claim, a
replacement for the truth-claim is needed. My focus on adjudication
notwithstanding, I will argue that the proposed replacement for the
truth-claim has implications for earlier phases of the process as well, in

11 Notably, some of these rules may pursue both non-epistemic and epistemic values. For example,
one may argue that a rule excluding out-of-court accusatory statements protects the dignity of the
defendant by insisting on face-to-face confrontation; but also, that the rule incentivises the prosecution
to bring the accuser to court so that their testimony can be tested through cross-examination and,
therefore, lead to more reliable information. See Ho, ‘Evidence and Truth’, n 1, at 21 and Summers, n 7,
at 502–503.

12 See section 76(2)(a) and (8) of the English and Welsh Police and Criminal Evidence Act 1984.
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that it eases the tension between commitment to the truth and non-
epistemic values that may characterise such phases.

Here is the plan of the work. In section 3 I offer a brief analysis of
the rules that govern adjudication in the English and Welsh criminal
process, considering whether the aim of truth-finding is implied by, if
not expressed in, any such rule. I show that, while the standard of
proof does not require knowledge (and, hence, truth) for conviction,
this does not undermine the truth-claim. The tension between the
truth-claim and the standard lies elsewhere. In section 4, I introduce
the problem of the tension between, on the one hand, the truth-
claim and, on the other hand, a claim informing the skewed standard
of proof, the preference-claim. In section 5, I consider two correc-
tives to the truth-claim, which promise to dissolve the tension. I
argue that neither corrective succeeds. In section 6, I propose a
replacement for the truth-claim that indeed avoids the tension, while
maintaining a significant commitment to the truth. In essence, I
argue that, if someone seeks consistency between the commitment
to the truth and the commitment to protecting the innocent from
conviction, they should treat true outcomes as a preference on
which the process is based, not as a/the aim of the process. Notably,
a preference entails a more modest practical commitment than that
entailed by an aim. Section 7 offers some concluding remarks.

III. TRUTH-FINDING AND RULES OF ADJUDICATION

Is the aim of truth-finding implied by, if not expressed in, any rule
that governs adjudication in the English and Welsh criminal process?
Rule 1.1 of the Criminal Procedure Rules 2020 states that ‘(t)he
overriding objective of this procedural code is that criminal cases be
dealt with justly’ and it goes on to offer a series of factors that are
constituents of justice for the purposes of the code. At the top of the
list is ‘acquitting the innocent and convicting the guilty’. Arguably,
the phrase stands for accuracy, or truth:13 because acquittal involves
the assertion ‘not guilty’, to acquit the innocent is to make a true
assertion; similarly, because conviction involves the assertion ‘guil-
ty’, convicting the guilty is to make a true assertion. Be that as it
may, rule 1.1 is general, concerning the process in its entirety; and if

13 See P. Roberts, Roberts & Zuckerman’s Criminal Evidence (OUP 2022, 3rd ed), at 25.
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it is indeed referring to truth as a constituent of justice, it does so in a
way that does not directly affect the decision of any given case. In
other words, rule 1.1. is a declaration of intent, not a decision rule.

When one looks at the rules that regulate specifically the problem
of adjudication, as defined in section 2, they are hard pressed to find
any explicit or implicit mention of the aim of truth-finding. The rule
providing the binary verdict system, according to which the only
possible conclusions of adjudication are acquittal or conviction,
contains no such mention.14 This is not surprising, given that the
rule itself says nothing about the conditions for issuing either verdict.
It merely defines the choice set. These conditions are, instead, fixed
by the rules setting the burden and standard of proof. The role of the
rule allocating the burden of proof is to determine which party
should make a reasons-giving effort with respect to which issue, so
that a failure of the party to make such an effort will determine the
verdict. However, the rule – which is unanimously read into the
presumption of innocence –15 does not specify the extent of the
reasons-giving effort that is required to reach the threshold of proof
and, hence, to discharge the burden. The rule does not refer to
probability thresholds, degrees of belief, confidence levels, not to
mention truth. It is the standard of proof that defines the reasons-
giving effort. The standard adopted in England and Wales, though,
contains no express reference to the aim of truth-finding; in partic-
ular, it does not set truth as a condition for convicting. According to
the Crown Court Compendium, ‘the prosecution proves its case if
the jury, having considered all the evidence relevant to the charge
they are considering, are sure that the defendant is guilty’16 (the
Compendium adds that this standard ‘means the same thing as’
proof beyond reasonable doubt).17 Being sure is having a categorical
or outright belief.18 That the fact finder is sure of guilt is itself strong

14 Someone may doubt that such a rule exists, and their doubt may originate from the view that
there is no alternative to the binary verdict system: this system is a matter of necessity, not of choice. If
they wish to be challenged, they can look at F. Picinali, Justice In-Between. A Study of Intermediate Criminal
Verdicts (OUP 2022).

15 For detailed discussion see id, ch. 2.
16 See Judicial College, Crown Court Compendium. Part 1: Jury and Trial Management and Summing Up

(2023), at 5-1, available at https://www.judiciary.uk/wp-content/uploads/2023/06/Crown-Court-
Compendium-Part-I-June-2023-updated-Feb-2024.pdf. (accessed 25 March 2024).

17 Ibidem.
18 These attitudes are generally considered equivalent by epistemologists. See J. J. Ichikawa, ‘The

Analysis of Knowledge’ in Stanford Encyclopedia of Philosophy (2017), at 6, 49.
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evidence of guilt. But obviously the fact finder, as any human being,
can be sure that something is the case when it is not, in fact, the case.
One can be sure of propositions that are not true.

The foregoing may baffle the reader. What would be the point of
a standard of proof that sets truth as a condition for convicting?
Truth is not a cognitive attitude. Rather, it is a correspondence
between an assertion and the world, the latter providing the facts
asserted.19 Requiring this correspondence for conviction could only
be a shorthand for requiring a cognitive attitude about this corre-
spondence. Let me clarify. Our cognitive attitudes inevitably mediate
our relationship with the world, such that setting something in the
world as a condition for the justification of an action could only
mean setting as such a condition a cognitive attitude about that
something. Now, the correspondence that truth consists of is itself
something in the world. Therefore, requiring for conviction the
truth of an assertion could only mean requiring a degree of belief in
the truth of that assertion. The requirement of the truth of the
assertion of guilt that were included in the standard of proof, then,
would effectively be superfluous: it would add nothing to the
requirement of a cognitive attitude about guilt that were also in-
cluded in the standard. In fact, it would not specify the degree of
belief in (the truth of the assertion of) guilt that the fact finder would
have to entertain for conviction to be warranted, nor would it set a
requirement of epistemic justification (that is, roughly, a require-
ment about the evidence needed to justify a conclusion).

Interestingly, in recent years the view that conviction requires
knowledge of guilt has gained popularity in the literature.20

According to this view, the fact finder is justified in convicting if, and
only if, they know that the defendant is guilty. Under a mainstream
analysis, which this view endorses, knowledge consists of a true and
justified belief – plus some additional attribute to deal with Gettier-
style cases, that is, cases in which intuition suggests that a true and
justified belief is not sufficient for knowledge.21 Other scholars have

19 As said in the introduction, in this article I presuppose a plain correspondence theory of truth. For
discussion of different versions of the correspondence theory, and of challenges to this theory, see
David, n 5.

20 See Duff et al., n 7, at 87–91, M. S. Pardo, ‘The Gettier Problem and Legal Proof’ (2010) 16 Legal
Theory 37, and S. Moss, ‘Knowledge and Legal Proof’ in T.S. Gendler et al., Oxford Studied in Episte-
mology (OUP 2022).

21 See Ichikawa, n 18 and E. L. Gettier, ‘Is Justified True Belief Knowledge?’ (1963) 23 Analysis 121.
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defended the view that a justified belief, or a justified degree of
belief, in guilt suffices for the purposes of conviction.22 According to
this alternative view, truth is not a constituent of the standard of
proof. At a close look, in fact, those outlined are not alternative
accounts of the standard of proof. At least, they are not alternative
accounts insofar as the implementation of the standard is con-
cerned.23 This conclusion follows from the considerations made
earlier. To tell the fact finder that they can only convict if it is true
that the defendant is guilty does not add anything to the directive –
also included in the standard of knowledge – that they can only
convict if they have a justified belief in guilt. Therefore, to direct the
fact finder to ‘convict if, and only if, you know that the defendant is
guilty’ is the same as directing them to ‘convict if, and only if, you
have a justified belief in the defendant’s guilt’. There is nothing that
the fact finder can do to satisfy the first standard that, if conscien-
tious, they would not already do to satisfy the second. To put it with
Dale Nance, ‘justification is our only access to the truth’:24 there is
no access to the truth that is independent of relying on the evidence
at our disposal to form cognitive attitudes about the relevant
proposition. If it is truth that we are aiming for, we’ll never know
whether we got there. The best we can do is to form a degree of
belief reasonably based on the available evidence; that is, a justified
degree of belief.

Consider also that there is no difference between a standard
requiring knowledge and a standard requiring a justified belief when
it comes to the problem of reviewing a verdict. Imagine that at t1 the
fact finder convicts based on a justified belief in guilt and that, at t2,
significant exculpatory evidence is discovered. All that can be said
with either standard in place is that, while conviction was epistem-

22 See Ho, A Philosophy of Evidence Law, n 1, ch. 3, Nance, n 1, at 42–57, and D. A. Nance, ‘Truth,
Justification, and Knowledge in the Epistemology of Adjudication’ in B. Zhang and S. Tong (eds.),
Proceedings of the International Conference on Facts and Evidence (Beijing: China University of Political
Science and Law Press, 2018). Cohen has, instead, defended the view that conviction requires the
attitude of acceptance of the proposition of guilt (see L. J. Cohen, ‘Should a Jury Say What it Believes or
What it Accepts?’ (1991) 13 Cardozo Law Review 465), while Ferrer Beltrán has argued that it requires
the acceptability of such proposition (see J. Ferrer Beltrán, ‘Legal Proof and Fact Finders’ Beliefs’ (2006)
12 Legal Theory 293).

23 One may hypothesise cases that disprove this claim. These would be cases in which the fact finder
is aware that the fourth element of knowledge is missing (whether this is sensitivity, safety or some
other epistemic property). In these cases, the fact finder could not convict if knowledge is the standard
of proof, while they could convict if the standard of proof is justified belief. To be sure, if these cases
indeed occurred, they would be of marginal statistical importance.

24 Nance, n 22, at 114.

FEDERICO PICINALI



ically justified at t1, it is not anymore at t2. Neither at t1 nor at t2 can
we say that the assertion of guilt is false; we can merely say that the
probability of its truth has decreased significantly with the discovery
of the exculpatory evidence. Notably, neither standard of proof can
alone provide an answer to the practical question as to what to do
about the verdict issued at t1: if conviction is not epistemically jus-
tified anymore, should the verdict be upheld or reversed? The an-
swer to this question requires considering non-epistemic values –
such as finality – that underpin the doctrine of res judicata and,
therefore, oppose revisiting decisions, notwithstanding that these
decisions are not anymore supported by the evidence.25 Overcoming
these non-epistemic considerations, the English and Welsh system
has opted for allowing the defendant to appeal a conviction based on
fresh evidence. This can be taken as a clear sign of the system’s
commitment to the truth. The case law of the Court of Appeal,
though, indicates that non-epistemic considerations – such as respect
for, and deference to, the institution of the jury – still play a role in
the Court’s decision whether to allow an appeal.26

The bottom line is that there is no inconsistency between
maintaining that the criminal process should aim at the truth and
defending a standard of proof that – unlike knowledge – does not
include truth as a condition for the justification of convicting.27 This
is because the only way for the fact finder to pursue the truth
concerning the issue of guilt is by heeding the available evidence and
by forming, reasonably, a cognitive attitude based on such evidence.
So, once the law has set as a standard a cognitive attitude like ‘being
sure’ or ‘justified belief’, an additional directive to the effect that the
fact finder can only convict if it is true that the defendant is guilty
would not change the nature of the fact finder’s task; that is, it would
not increase the truth-conduciveness of adjudication. If the standard
of proof adopted in England and Wales is in tension with the truth-
claim, then, this is not because the former merely requires a cog-

25 Id, at 112–115.
26 For discussion see Campbell et al., n 10, at 391–402.
27 In fact, one may argue that requiring knowledge for conviction would frustrate the aim of truth-

finding insofar as, notwithstanding the presence of a true and justified belief, knowledge is denied (and,
hence, conviction is forbidden) by the absence of the missing fourth element (whether this is sensitivity,
safety or some other epistemic property). See supra n 23. In defence of the claim that the accuracy of
criminal fact finding should not be sacrificed for the sake of requiring knowledge for conviction, see
Enoch et al., n 7. Cf. L. D. Ross, ‘The Foundations of Criminal Law Epistemology’ (2022) Ergo https://
doi.org/10.2139/ssrn.4133719.
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nitive attitude about guilt.28 As the next section explains, the tension
follows from the fact that this standard of proof is skewed in favour
of the defendant.

IV. THE TENSION BETWEEN THE TRUTH-CLAIM
AND THE PREFERENCE-CLAIM

In England and Wales – but this is a common feature of Western
criminal justice systems – the standard of proof is skewed in favour
of the defendant. It is higher than the balance of probabilities stan-
dard adopted in civil cases. In other words – for those who under-
stand standards of proof as probabilistic thresholds or, at least, rely
on probabilities as convenient tools to convey the stringency of
standards – the criminal standard of proof is higher than a probability
of .5. In such a system one should expect a significant number of
cases in which guilty defendants receive a ‘not guilty’ verdict
notwithstanding that the fact finder has correctly applied the stan-
dard of proof.29 In fact, in such a system not only is it possible, but
also it is likely that a correct application of the standard leads to a
verdict that makes a false assertion; in particular, a false assertion to
the effect that the defendant is not guilty.

One may disagree with this way of portraying the functioning of
the system. They may contend that the notion of guilt used in
criminal verdicts should be understood in ‘probatory’ terms: it does
not consist in the fact that the defendant committed the crime
charged, but in the fact that, given a standard of proof, there is
sufficient evidence to conclude, according to the standard, that the
defendant committed the crime.30 Under this construal, verdicts are
about ‘probatory’ truth (whether or not the standard is met by the
available evidence), not about ‘material’ truth (whether or not the

28 To be sure, those who understand a standard of proof as a probabilistic threshold can argue that
while a standard prescribes exclusively a probability, understood as degree of belief (hence, as a
cognitive attitude), this is an ‘epistemic probability’; that is, it is the degree of belief in guilt that is
justified, given the available evidence. For further discussion see Nance, n 1, at 42–57.

29 This expectation is based on a reasonable assumption about the distribution of guilty defendants
as a function of the available incriminating evidence, i.e., the assumption that for many guilty defen-
dants the incriminating evidence, while stronger than the exculpatory evidence, is not strong enough to
meet the skewed standard. The assumption is especially warranted in case of a standard of proof as high
as the reasonable doubt standard.

30 For a criticism of this construal, with respect to the guilty verdict, see Ho, A Philosophy of Evidence
Law, n 1, at 121–124. For a more in-depth treatment see B. S. Jackson, ‘Truth or Proof? The Criminal
Verdict’ (1998) 11 International Journal for the Semiotics of Law 227.
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defendant has committed the crime). So, irrespective of whether the
defendant indeed committed the crime, a ‘not guilty’ verdict issued
when the standard is not met would not be making a false assertion:
it would be making the true assertion that the standard was not met.
Under this alternative construal, then, a skewed standard may well
produce a significant number of acquittals of guilty defendants, but
the verdicts involved would all be truthful insofar as the standard of
proof was not satisfied.

While prima facie appealing, this alternative construal does not
eliminate the problem posed by a skewed standard. Even if a ‘not
guilty’ verdict is understood as making an assertion about the evi-
dence as opposed to the commission of a crime, the problem re-
mains that in a system with a standard skewed in favour of the
defendant there will be a significant number of cases in which the
defendant is not punished even though they have committed the
crime charged. In these cases, the system fails to treat the defendant
as they should be treated given their criminal behaviour. What is
more, the system incurs an epistemological failure, in that it fails to
recognise the defendant as a criminal. Whatever the construal of the
notion of ‘guilt’, then, a system with a skewed standard of proof will
often authorise decisions that do not conform with the material
truth. How can this be squared with the claim that the criminal
process should aim at the truth? Understood in probatory terms, a
‘not guilty’ verdict issued against a defendant who has committed a
crime does make a true assertion if the standard of proof is indeed
not met. However, from a material perspective this verdict is a false
negative. Notably, this is the perspective that informs the condi-
tionals constituting substantive criminal law (‘if criminal behaviour,
then punishment’). Substantive criminal law, without which criminal
procedure would have no reason to exist, is indeed concerned with
the commission of crimes: it punishes the commission of crimes
and/or it aims at rehabilitating someone who has committed a crime
and/or it aims at reducing the commission of crimes, etc. Insofar as
the process is instrumental to the goals of the substantive law, the
material perspective must also be the perspective adopted by the
truth-claim.

There is nothing new in the realisation that a correct application
of the standard of proof can lead to false outcomes. Indeed, whatever
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the stringency of the standard of proof, in the long run false outcomes
are inevitable even if the standard is always applied correctly. And
yet, choosing a standard skewed in favour of one of the parties is
especially problematic from the perspective of truth-finding, because
this is not the standard that minimises the expected number of er-
rors. Let me clarify.

Larry Laudan argued that the ‘concept’ of the standard of proof
pertains to the ‘soft-core’ of legal epistemology.31 According to him,
while the ‘hard-core’ consists of rules that are concerned with error
reduction, or truth-finding,32 the goal of soft-core rules – therefore,
of the standard – is not to reduce the likelihood, or actual number, of
errors. Rather, it is to make it likely that the distribution of the errors
that do occur reflects our comparative assessment of the two pos-
sible error types, false acquittal and false conviction. For reasons that
need not detain us here, I don’t agree with Laudan’s view that this is
the goal of the standard;33 but I accept that this is something that the
standard does. A standard skewed in favour of the defendant, like that
of the English and Welsh system, is informed by the values of the
possible trial outcomes and, especially, by a preference for false
acquittal over false conviction (the preference-claim). The standard
may well lead to a significant number of errors (in particular, false
acquittals), but it does so in a way that reflects this preference, such
that the likely distribution of errors has a significantly higher pro-
portion of false negatives than of false positives.34 Notice, though,
that the preference-claim determines a departure from accu-
racy: other things being equal, while a skewed standard is likely to
decrease the number of errors of the type that is considered more
costly, it is also likely to increase the overall number of errors. If all
we cared for is truth-finding, that is, minimising errors, we should
adopt the ‘balance of probabilities’ standard, which is not premised
on a preference for one erroneous outcome over the other (its

31 Laudan, n 1, at 29, 117.
32 Laudan includes in this set the rules of admissibility, in that by excluding or admitting evidence

these rules affect the accuracy of fact finding. See id.
33 To clarify, my view is that the standard is a decision rule for the maximisation of expected value

in each case; it is not a rule that aims at bringing about a particular overall distribution of trial
outcomes. For further detail see Picinali, supra n 14, in particular ch. 4 and pp. 213–215.

34 In fact, whether the distribution will be as described depends on variables such as the competence
and judiciousness of the fact finder and the distribution of defendants as a function of their innocence/
guilt. See M. L. DeKay, ‘The Difference between Blackstone-Like Error Ratios and Probabilistic Stan-
dards of Proof’ (1996) 21 Law and Social Inquiry 95, at 118–126.
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symmetrical nature follows from a state of indifference regarding the
two erroneous outcomes). As consistently pointed out in the liter-
ature,35 mandating conviction when the probability of guilt is over .5
(and prohibiting it, otherwise) minimises the expected overall
number of errors made in fact finding.36 Notably, what is being
minimised by the balance of probabilities standard is the expected
number of errors, possibly not the actual number. As Mike Red-
mayne put it, though, since ‘we are unlikely ever to know the actual
error rate in the trial process, … minimising expected errors is the
best we can attain’37 in terms of adherence to the truth.38

When Laudan made the conceptual point that the standard of
proof does not aim at error reduction but is ‘best conceived as a
mechanism for distributing errors’,39 he was being imprecise at best.

35 See D. Kaye, ‘Naked Statistical Evidence’ (1980) 89 Yale Law Journal 601, at 604–605, M. Red-
mayne, ‘Standard of Proof in Civil Litigation’ (1999) 62 Modern Law Review 167, at 169, and D. Hamer,
‘Probabilistic Standards of Proof, Their Complements and the Errors that Are Expected to Flow from
Them’ (2004) 1 University of New England Law Journal 71, at 74–81. It is worth reporting Kaye’s
passage in full. In id., at 604–605, he writes: ‘Now suppose that [a] judge asks us to formulate a rule to
tell him when the probability is high enough to justify resolving [a disputed fact] X in plaintiff’s favor.
He reveals that he is interested only in making correct decisions and avoiding incorrect ones – correct in
the sense that, in the long run, the decisions will correspond to the true state of affairs as often as
possible. Finally, he gives us the secret notebook in which he has recorded the year’s worth of
probability estimates. We inspect the notebook and rearrange the probability estimates to form a
table showing the number of times (n) that the probability [p] takes on various values. In this way we
uncover the following pattern:p .1 .2 .3 .4 .5 .6 .7 .8 .9n 0 0 2 6 10 20 20 60 30That is, of all the cases
heard, the probability in favor of plaintiff was never .1 or .2. It was .3 in two instances, .4 in another six
cases, and so on. If the judge’s estimates are good, so that we can take them as accurate statements of
the probability of X, we can speak of the expected number of correct decisions under various decision
rules. For example, in the twenty cases in which p is .6 we should expect 20 x .6 = 12 of them to be
cases in which the disputed fact X was as plaintiff claimed. On this basis, if the judge decided all twenty
cases in favor of plaintiff, his expected number of correct decisions would be twelve, and the expected
number of mistakes would be eight.… Pursuing this logic to the bitter end reveals that the judge makes
the least mistakes if he adopts the following decision rule: resolve X in plaintiff’s favor when p is greater
than one-half; otherwise, find in defendant’s favor. This result, furthermore, is not an artifact of the
numerical example given here. It is quite general and holds for distributions of any shape.’ NB: one can
hypothesise distributions such that a skewed standard would yield the same decisions as those yielded by the
symmetrical standard - and, hence, would also minimise expected errors - but these would be unrealistic
distributions indeed.

36 Of course, this claim is based on the plausible assumption that the fact finder’s degrees of belief in
guilt are not random, but generally track the truth or falsity of guilt. This could also be expressed as the
assumption that the fact finder’s degrees of belief are generally such that an observer could reasonably
rely upon them as evidence that the defendant is innocent or guilty (this requires, at a minimum,
competence and judiciousness on the part of the fact finder as well as the fact finder’s exposure to the
available evidence). Absent this assumption, one could not reasonably form expectations like those in
Kaye’s demonstration reported in the previous note. Also consider that if we did not view this
assumption as plausible, we should better give up with criminal justice altogether.

37 Redmayne, n 35, at 169.
38 On the difficulty of calculating the actual distribution of correct and erroneous outcomes of a

criminal justice system, and for references to works that attempt to calculate the rate of false convic-
tions, see Picinali, n 14, at 214–215.

39 Laudan, n 1, at 68.
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There may be value in his distinction between the hard-core and the
soft-core of legal epistemology and one might consider it correct to
claim, following Laudan, that the standard of proof pertains to the
latter. Still, it is crucial to appreciate that the standard of proof does
not just ‘distribute errors’. The choice of the standard is not neutral
with respect to the aim of truth-finding. This choice does affect the
expected overall number of errors, and a standard of proof skewed in
favour of the defendant is not the standard that minimises this
number, other things being equal: if we aimed at error reduction the
standard of the balance of probabilities would serve us best.

The foregoing shows that it is problematic to claim that the
process should aim at the truth while defending a standard or proof
that is informed by the preference-claim.40 If the process should
indeed aim at the truth, then this is not the standard to choose. Of
course, that the process should aim at the truth is the statement of an
obligation, if not of a mere aspiration; and, even if they are not
fulfilled, obligations and aspirations are valuable in that they provide
targets. However, to honestly make the truth-claim, while setting
the standard of proof in such way that the aim of truth-finding is
outright thwarted or set back is a significant inconsistency. Notice
that no similar inconsistency results from endorsing the truth-claim
while maintaining – as many do –41 that also non-epistemic values
should affect the regulation of the phases of the criminal process
leading up to adjudication. Consider a rule excluding evidence ob-
tained through torture or through other illegal means; or a rule

40 Here someone could rebut that scientific and historical research – which, as said in the intro-
duction, are often analogised to criminal fact finding – do aim at the truth, but that no conscientious
scientist or historian would base their conclusions merely on the satisfaction of a standard of proof as
low as the balance of probabilities. Such a scientist or historian would probably not commit to a factual
claim unless the evidence at their disposal satisfies a higher standard of proof. Should we then say that
scientific and historical research do not aim at the truth because they do not adopt the balance of
probabilities standard? Obviously not. A significant difference between criminal fact finding, on the one
hand, and scientific and historical research, on the other, is that only the latter admit of something akin
to the Roman non liquet. Unlike criminal fact finding in the current system, scientific and historical
research need not conclude with a commitment to a hypothesis or to its negation; it can, and often
does, conclude with the recognition that there is not sufficient evidence to commit to either. Scientific
and historical research may well require a high standard of proof for committal to a hypothesis, but
when this standard is not met, committal to the negation of this hypothesis is not mandated. Rather,
belief can be suspended, so to speak; and without commitment the decision maker is not liable to error
in the form of a false outcome. Criminal fact finding in the current system, instead, always requires
commitment, such that the decision maker is always liable to error in the form of a false outcome.
Given this peculiar set up, the balance of probabilities is the standard that minimises the expected
number of errors.

41 See the works cited supra n 10.
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sanctioning the non-compellability of the defendant and their spouse;
or a rule screening exchanges between the defendant and their
counsel. All these rules can be, and indeed have been, defended by
appealing (also) to non-epistemic values, such as physical and psy-
chological integrity, privacy, and autonomy. And it is possible that,
in a given case, the application of one of these rules renders
unavailable useful epistemic material. However, it is important to
appreciate that, from the abstract point of view – the point of view of
the lawmaker or the theoretician, that is – none of these rules
warrant the expectation that the application of the rule will lead to a
decrease in the overall fact-finding accuracy of the system; that is, to
an increase in the overall number of errors. This is because it may
well be that the evidence that is excluded by the rule in a token case,
or the information that the rule prevents from coming to light, are
just not reliable, such that ignoring them is instrumental to truth-
finding. Indeed, the rules mentioned can also be, and have also been,
defended on epistemic grounds: while they further non-epistemic
values, arguably they also further overall accuracy.42 Moreover,
consider that even if the targeted evidence and information were
reliable, it may well be that there is sufficient additional evidence in
the token case for the fact finder to reach an accurate verdict.
Conversely, from the abstract point of view the expectation of a
decrease in the overall accuracy of the system is well warranted by
the choice of a standard of proof informed by the preference-claim:
as seen earlier, other things being equal this standard yields an ex-
pected number of errors that is higher than that yielded by the
balance of probabilities standard.

So, how can one explain the widespread inconsistent endorse-
ment of both the truth-claim and the preference-claim? Perhaps we
are not being sincere after all. We – scholars and practitioners –
repeat the truth-claim as a mantra not because we actually endorse
the claim, but because we appreciate its legitimising power with
respect to the enterprise of the criminal process: the simple,
straightforward, teleological appeal to the truth gives the process – at
least, in its ideal form – an aura of respectability. A more charita-

42 See Ho, ‘Evidence and Truth’, n 1, at 21, pointing out that ‘legal professional privilege may serve
to protect the lawyer-client relationship and advance our interest in getting the truth by encouraging the
client to disclose critical information that he might otherwise conceal, and the exclusion of confessions
obtained by torture can be explained by the demand of basic humanity and by epistemic concerns about
their reliability’ (italics in the original). See also Summers, n 7, at 502–503.
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ble explanation is that we are affected by a cognitive dissonance of
sorts. We consider truth desirable, especially in the administration of
criminal justice. Its desirability leads us to the view that the criminal
process should aim for it, or the truth-claim. At the same time, we
consider false conviction to be the worst outcome of the process by
far, that is, we endorse the preference-claim. This leads us to defend
a standard of proof that reduces the risk of false conviction at the
expense of the overall accuracy of the system. Caught between these
two weighty, and reasonable, considerations we somehow lose sight
of their inconsistent implications. Yet another possibility is that we
are simply inaccurate in our expression. We imprecisely refer to the
truth as an aim when we genuinely mean to make a less significant
practical commitment to it: perhaps we have a strong preference for
true outcomes but, our choice of words notwithstanding, we don’t
really see such outcomes, nor do we really mean to portray them, as
the aim of the process. As I will show later, this less significant
commitment to the truth is consistent with adopting a skewed
standard of proof. Now, when it comes to the fundamental values of
the criminal process, being precise in scholarly expression is surely
not an idle, pedantic, exercise. Precision on such matters can only
improve communication both within our community of scholars and
with our external interlocutors.

The question to address is whether it is possible to correct the
apparent misalignment between the commitment to truth-finding
and the skewed standard of proof, such that the charges of insin-
cerity, cognitive dissonance and inaccuracy could be avoided.

V. TWO CORRECTIVES TO THE TRUTH-CLAIM THAT DON’T TAKE US
FAR

In the next section I propose a replacement for the truth-claim that
avoids the tension with the preference-claim, while maintaining a
significant commitment to the truth. Before doing so, it is worth
considering and discarding interpretations of, or correctives to, the
truth-claim that promise to achieve the same result.

Notice that a different understanding of the propositional content
of criminal verdicts would allow to fulfil the truth-claim while
endorsing the preference-claim. This is a possibility I have already
criticised in the previous section, but I now want to explore further
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so as to strengthen the case for rejecting it. Perhaps verdicts should
not be construed as making an assertion about whether the defen-
dant committed the crime charged; rather, they should be construed
as making an assertion about whether the available evidence is
sufficient to satisfy the standard of proof for conviction. Under this
construal the ‘guilty’ verdict would be stating that the standard is
met, whereas the ‘not guilty’ verdict would be stating that the
standard is not met. This understanding of the propositional content
of criminal verdicts produces an alignment between the aim of truth-
finding and the skewed standard of proof. A ‘guilty’ verdict asserts
that the standard of proof for conviction is met and, if the assertion is
true, it entails compliance with the standard: the defendant is con-
victed, as the standard requires. Similarly, a ‘not guilty’ verdict as-
serts that the standard of proof is not met and, if the assertion is true,
it entails compliance with the standard: the defendant is acquitted, as
the standard requires. Whether or not the standard is skewed in
favour of the defendant, a correct application of the standard cannot
ever frustrate the truth-claim: issuing the verdict required by the
standard always involves making a true assertion.

One may raise doubts about whether criminal verdicts are
understood in these terms by fact finders, lawyers, the system, or the
polity.43 Irrespective of these doubts, though, accepting this con-
strual renders the truth-claim utterly uninteresting. To claim that the
criminal process should be pursuing the truth about the satisfaction
of the standard of proof, is essentially the same as claiming that it
should be pursuing the correct application of the standard. Under the
proposed corrective, the ‘guilty’ and the ‘not guilty’ verdicts make
true assertions insofar as the standard is, respectively, satisfied and
not satisfied; that is, insofar as each is the verdict required by the
standard. This means that to aim for a true verdict is to aim for the
verdict that is required by the standard of proof, that is, it is to aim
for the correct application of the standard. The aim of truth-finding,
thus, collapses into the aim of rule-compliance. As a result, truth-
finding ceases to be a distinctive feature of the criminal process, or an

43 See Ho, A Philosophy of Evidence Law, n 1, at 121–124 and Jackson, n 30, at 236–245. Jackson argues
that lay people and lawyers understand verdicts differently. For lay people both the ‘guilty’ and the ‘not
guilty’ verdict make ‘ontological’ claims, that is, claims about whether the defendant has committed the
crime charged. For lawyers, instead, both verdicts make ‘cognitive’ claims, that is, claims about the
evidence that the defendant committed the crime; but the ‘guilty’ verdict also makes an ontological
claim, given the high standard of proof that needs satisfying for this verdict to be issued.
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interesting feature of the process for that matter. Indeed, any rule, or
system of rules, that is created in good faith is created so that the
rule(s) be complied with.44

An alternative corrective to the truth-claim would be to argue
that to claim that the criminal process should aim at the truth is
really to claim that the process should aim at making an assertion of
guilt if, and only if, the assertion is true. So redefined, the truth-claim
apparently says nothing about assertions of non-guilt, or innocence.
Therefore, it seems to avoid the problem raised in the previous
section. Let me clarify. ‘Not guilty’ verdicts may well be compliant
with the standard of proof but, since the standard is skewed in favour
of the defendant, it is likely that these verdicts make a false assertion
or – for those who understand verdicts in probatory terms – it is
likely that these verdicts instantiate a failure of the system to
recognise the guilty defendant as a criminal. If the truth-claim con-
cerns guilty verdicts only – that is, if not-guilty verdicts are irrelevant
to the satisfaction of the claim – then a skewed standard is apparently
better than the balance of probabilities at fulfilling the claim. Other
things being equal, under a more stringent standard it is more likely
that, if guilt is asserted, the assertion is indeed true.

At a closer look, though, one notices a significant problem with
the proposed reframing of the truth-claim. In such reframing, the
truth of the assertion of guilt is treated as both a sufficient condition
for the assertion to be due and a necessary condition for the assertion
to be justified. If, however, truth is a sufficient condition for the
assertion of guilt to be due, given the skewed standard of proof one
reasonably expects there to be many cases in which the defendant is
acquitted pursuant to the standard but the truth-claim is frustrated,
since the sufficient condition is met: the defendant is actually guilty.
In other words, false acquittals still frustrate the truth-claim under
the proposed corrective, and this brings us back to square one.
Redefining the truth-claim in terms of an obligation/aspiration to
make an assertion of guilt if (and only if) the assertion is true,
reproduces the issue of a misalignment between the truth-claim and
a standard of proof informed by the preference-claim.

44 But see G. Tuzet, ‘Effectiveness, Efficacy and Efficiency of Law’ (manuscript on file with the
author), at 6 – hypothesising cases in which the law is efficacious (i.e., it achieves the purpose for which
it is created) without being effective (i.e., without being complied with by its addressees).
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A possibility would be to treat the truth of the assertion of guilt
only as a necessary condition for the assertion to be justified.
Accordingly, the aim of the criminal process would be to respect this
necessary condition, thus to make an assertion of guilt only if the
assertion is true.45 This means that false acquittals cannot frustrate
the truth-claim: the fact that the defendant is guilty, after all, is not
treated by the claim as a sufficient condition for the assertion of guilt
to be due. Only false convictions frustrate the truth-claim since they
involve an assertion of guilt in the absence of a necessary condition
for the assertion to be justified. Notice, though, the paradoxical
outcome of this redefinition of the truth-claim: a criminal justice
system that were to acquit all defendants would be compliant with it.
By acquitting all defendants, the system could never fall foul of the
necessary condition for conviction: it would fulfil the aim of
respecting such a condition.46 Of course, a conscientious application
of the available rules of adjudication would surely bring about some
convictions, including convictions of the guilty. But an aim that can
be satisfied by letting all guilty defendants go free is hardly a com-
mitment to truth-finding; in any case, it surely isn’t the sort of
commitment that scholars have in mind when they utter the truth-
claim.

VI. A REPLACEMENT FOR THE TRUTH-CLAIM: TRUTH AS PREFERENCE
RATHER THAN AIM

My proposal for overcoming the tension between the truth-claim
and the preference-claim is based on a structural feature that is
widely shared by normative theories of the criminal standard of
proof. Virtually all theories of the standard that one can find in the

45 This is in line with the well-supported norm concerning assertions according to which someone
should not assert that p unless they know that p. For discussion with reference to the trial context see
Ho, A Philosophy of Evidence Law, n 1, at 87–89.

46 Someone may insist that if the aim is defined as that of ‘making an assertion of guilt only if the
assertion is true’ the process cannot be said to have fulfilled the aim without making any assertion of
guilt whatsoever. Moreover, if the process were premised on a deliberate policy not to convict anyone,
it could not even be said to have that aim. I disagree on both counts. The aim, so defined, is to respect a
necessary condition for making an assertion of guilt: not making any assertion surely respects that
condition. A process premised on the policy not to convict anyone, then, not only can be said to have
that aim, but also to have fulfilled it. Be that as it may, if indeed a willingness to make assertions of guilt,
and some such assertions, are needed for the process to have, and to fulfil, this aim, I can modify my
objection to the corrective at issue as follows: the corrected truth-claim is unpalatable, since it can be
satisfied by convicting only in a handful of cases in which guilt is virtually certain; this is hardly a
commitment to truth-finding.
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academic literature argue that the choice of the standard depends on
the consideration of the values of the possible outcomes of the
trial.47 This is evident in accounts that rely on decision-theory and,
therefore, identify the standard based on an interval scale where the
four possible outcomes are arranged as a function of their respective
value.48 But it is also true of accounts that do not understand the
standard of proof in decision-theoretic terms – that is, as a rule for
the maximisation of expected value in each criminal case – but rather
conceive of the standard as a rule to bring about a desirable distri-
bution of the trial outcomes churned out by the system. According
to these accounts, of course, the desirability of the distribution de-
pends on the values of the outcomes that it contains; therefore, the
standard of proof is chosen based on such values.49 Finally, the
values of the possible outcomes of the trial play a crucial role also in
those accounts that try to resist the apparent consequentialist rea-
soning that informs the approaches mentioned so far.50 In a nutshell,
these last accounts argue that, because false conviction is a serious
wrong – to put it with Dworkin, it inflicts a ‘moral’, as opposed to
just a ‘bare’, harm –51 the State has a duty to do its best to avoid it;
and they add that endorsing a stringent standard of proof (the rea-

47 An exception is the proceduralist account hypothesised in Picinali, n 14, at 103–105. Possibly
another exception can be found in Ross, n 27, arguing in favour of a standard of ‘full belief’ on the
grounds that this is the cognitive attitude that is required to apportion blame, and that criminal
punishment is, chiefly, a blaming enterprise.

48 See, among others, J. Kaplan, ‘Decision Theory and the Fact Finding Process’ (1968) 20 Stanford
Law Review 1065, E. Lillquist, ‘Recasting Reasonable Doubt: Decision Theory and the Virtues of
Variability’ (2002) 36 UC Davis Law Review 85, A. Walen, ‘Proof Beyond a Reasonable Doubt: A
Balanced Retributive Account’ (2015) 76 Louisiana Law Review 355, Nance, n 1, ch 2, and Picinali, n 14,
ch. 3 and 4.

49 See Laudan, n 1, at 74–76, L. Laudan, The Law’s Flaws: Rethinking Trial and Errors (College
Publications: 2016), ch 3, 4, and 5, W. Cullerne-Bowne, ‘The Criminal Justice System as a Problem in
Binary Classification’ (2018) 22 International Journal of Evidence and Proof 363, and W. Cullerne-
Bowne, ‘Measuring Justice’ (2019) 23 International Journal of Evidence and Proof 399. For critical
discussion see Picinali, n 14, at 214, fn35 and accompanying text.

50 Cf. Picinali, n 14, ch. 3 – arguing that both consequentialists and deontologists about punishment
can rely on decision theory to set the standard of proof without relinquishing any tenet of their theory
of punishment.

51 See R. Dworkin, A Matter of Principle (Clarendon Press 1985), at 80, writing: ‘We must distinguish
… between what we might call the bare harm a person suffers through punishment, whether that
punishment is just or unjust – for example, the suffering or frustration or pain or dissatisfaction of
desires that he suffers just because he loses his liberty or is beaten or killed – and the further injury that
he might be said to suffer whenever his punishment is unjust, just in virtue of that injustice. I shall call
the latter the ‘‘injustice factor’’ in his punishment, or his ‘‘moral’’ harm…The latter is an objective
notion which assumes that someone suffers a special injury when treated unjustly, whether he knows or
cares about it…’.
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sonable doubt standard) is required by the State’s duty to do its
best.52

What all these accounts of the standard of proof have in common
is that they are based on a value function, whether numerical or not,
cardinal or ordinal. In other words, they attempt to justify the
standard of proof by reasoning from a comparison of sorts between
the values of the possible outcomes of the trial. Notice that those
among the accounts surveyed that seemingly focus on the value of
one outcome only are, in fact, concerned with the values of all
outcomes. I am referring to the avowedly non-consequentialist ac-
counts mentioned earlier, which give centre stage to the value of
false conviction. To identify false conviction as the outcome that the
State must do its best to avoid, these accounts must have first
established that all other outcomes are better than false conviction,
lest the argument is a non-starter. If any of the other outcomes were
on a par with, or worse, than false conviction, why shouldn’t the
State do its best to avoid this outcome as well, or instead? And what
would this mean for the stringency of the standard of proof?

In previous work I have endorsed the decision-theoretic approach
to the selection of the standard of proof.53 Here, I am not interested
in defending this approach against its competitors. I am interested,
instead, in the common denominator of the main approaches offered
in the academic literature: they all rely on a value function for the
identification of the standard of proof. The important point to
consider is that this is also true of the traditional – and mainstream –
argument for a standard of proof skewed in favour of the defendant.
Whether correct or not, this is the argument that one is likely to hear
from any practitioner supportive of such a standard, if not from any
lay person that has minimum familiarity with the criminal justice
system. The argument draws on a revered version of the preference-

52 While I cannot do justice to these accounts individually, what I presented is a fair, if rough, sketch
of the theories of the standard offered in A. Stein, Foundations of Evidence Law (OUP 2005), at 172–178
and R. Kitai, ‘Protecting the Guilty’ (2003) 6 Buffalo Criminal Law Review 1163. See also Y. Lee,
‘Deontology, Political Morality, and the State’ (2011) 8 Ohio State Journal of Criminal Law 385.

53 See Picinali, n 14, ch. 3 and 4. I have criticised the other approaches mentioned here, in particular,
at 127, fn79 and at 214, fn35 and accompanying text. But see also F. Picinali, Can the Reasonable Doubt
Standard Be Justified? A Reconstructed Dialogue (2018) 31 Canadian Journal of Law and Jurisprudence 365.

AIM OR PREFERENCE?



claim, the maxim by William Blackstone according to which ‘it is
better that ten guilty persons escape, than that one innocent suffer’.54

The maxim expresses a comparative value judgement concerning the
possible false outcomes of a trial. This judgement – the traditional
argument goes – warrants a standard of proof that, compared to the
symmetrical standard, decreases the likelihood of the worse out-
come, even if at the cost of increasing the likelihood of the other.
Because the worse outcome is false conviction, this is a standard of
proof skewed in favour of the defendant: a standard that makes it
harder to obtain a conviction than it would be under the balance of
probabilities standard.

Perhaps the best-known example of this common justificatory
strategy is found in Justice Harlan’s concurring opinion in In re
Winship,55 the celebrated decision of the US Supreme Court that laid
the foundations of the reasonable doubt standard in the US Con-
stitution. There, Harlan claims to derive the reasonable doubt
standard from ‘an assessment of the comparative social disutility’56 of
the two erroneous outcomes of the trial – false conviction being,
according to this assessment, the worse of the two.

A similar argument for a standard skewed in favour of the
defendant is found in the leading text on English and Welsh criminal
evidence, according to which ‘[t]he steeply asymmetrical criminal
standard of proof ... is rationalized as reflecting the widely-held belief
that the relative disutility of error tilts strongly against wrongful
conviction in criminal trials’.57 The preference-claim is also evident
in the argument advanced in another influential text. Referring to
the English and Welsh system, the text states: ‘[i]t is generally ac-
cepted that some … acquittals will be of persons who are in fact
guilty of the offences charged, and who would be convicted if the
standard of proof were the lower civil standard of the balance of
probabilities. Such acquittals are the price paid for the safeguard
provided by the ‘beyond reasonable doubt’ standard against

54 W. Blackstone, Commentaries on the Laws of England vol 4 (University of Chicago Press, 1979), at
352. In fact, the maxim predates William Blackstone and has been used by others with significant
numerical variations: see Judge May, ‘Some Rules of Evidence. Reasonable Doubt in Civil and Criminal
Cases’ (1875) 10 American Law Review 642, at 653, 654 and A. Volok, ‘n Guilty Men’ (1997) 146
University of Pennsylvania Law Review 173.

55 [1970] 397 US 358.
56 Id, at 371.
57 Roberts, n 13, at 269.
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wrongful conviction’.58 To conclude this brief survey, notice that the
preference-claim is implicit in what is probably the most famous
judicial elaboration of the ’reasonable doubt standard’ in the English
and Welsh system. In Miller v Minister of Pensions59 Lord Denning
says about proof beyond reasonable doubt:

It need not reach certainty, but it must carry a high degree of probability. Proof beyond rea-
sonable doubt does not mean proof beyond the shadow of a doubt. The law would fail to
protect the community if it admitted fanciful possibilities to deflect the course of justice. If the
evidence is so strong against a man as to leave only a remote possibility in his favour which can
be dismissed with the sentence ‘of course, it is possible but not in the least probable’, the case is
proved beyond reasonable doubt, but nothing short of this will suffice.60

A reasonable interpretation of the passage is that, according to Lord
Denning, a standard of proof higher than the being sure of guilt, or
reasonable doubt, standard ‘would fail to protect the community’
since it would lead too easily to an acquittal; and since many of these
acquittals would likely be of guilty defendants. While a high rate of
false acquittals lessens the deterrent effect of the law, it also means
that individuals who are likely to recidivate are left free. According
to Lord Denning, though, ‘nothing short of [the reasonable doubt
standard] will suffice’, since a lower standard would increase the
likelihood of false conviction to an unacceptable extent, this being
the worse false outcome. As in the examples previously given, then,
in Lord Denning’s argument too, the standard of proof results from
an assessment of the comparative disutility of the two false
outcomes; more precisely, it results from the preference-claim, the
claim that a false conviction is worse than a false acquittal.

The traditional argument for a standard skewed in favour of the
defendant, then, relies on a value function. Apparently, the function
includes only the values of the false outcomes. The true outcomes,
in fact, are not explicitly mentioned in the argument only because, in
the value function on which the argument is premised, the values of
these outcomes are sufficiently high; high enough to consider the
outcomes desirable. In other words, the traditional argument is
underpinned by the idea that, because true outcomes are desirable,
they are unproblematic and, therefore, they need not play a central
role in the selection of the standard of proof, notwithstanding that
the standard will likely affect the rate of these outcomes as well. All

58 I. Dennis, The Law of Evidence (Sweet and Maxwell 2020, 7th ed.), at 484.
59 [1947] 2 All ER 372.
60 Id, at 373–374.
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the attention is given, instead, to the undesirable, false, outcomes.
From a decision-theoretic perspective this makes very little sense.
The decision-theoretic formula for the selection of the standard of
proof indeed includes the values of all trial outcomes;61 and the
attempts to rely on a simplified formula, including only the values of
false outcomes, have been convincingly criticised.62 Be that as it
may, even if the values of the true outcomes do not play a central
role in the traditional argument for a skewed standard, they surely
play a role in the background. Or – one may say – they do not play a
central role in the argument precisely because they exhaust their role
in the background. The argument is allowed to focus on the false
outcomes by its proponents, since the preliminary construction of a
complete value function has identified true outcomes as desirable
and, therefore, unproblematic. In a warped world in which true
outcomes were undesirable and false outcomes were desirable,
Blackstone’s – perhaps I should say Whitestone’s – maxim and the
argument built upon it would be about the former outcomes, not
about the latter.

The value function on which the traditional argument for a
skewed standard is premised, then, arranges the outcomes from
most to least valuable according to either of these orderings: 1)true
conviction; true acquittal; false acquittal; false conviction; 2)true
acquittal; true conviction; false acquittal; false conviction.63 Both
orderings reflect the view that only false outcomes are undesirable
and, hence, reflect the preference for true outcomes over false
outcomes. Moreover, both orderings reflect the preference for false
acquittal over false conviction. The latter is what I called the pref-
erence-claim. There is no incoherence in a value function that re-
flects both preferences. In fact, the plausibility of the two orderings –
evidenced by the explicit support that they have received in aca-

61 The formula for the selection of the standard of proof is:. p* is the probability threshold repre-
senting the standard of proof, Vcg is the value of convicting the guilty, Vci is the value of convicting the
innocent, Vag is the value of acquitting the guilty, and Vai is the value of acquitting the innocent. See
Picinali, n 14, ch 4.

62 See DeKay, n 34, at 115–117, and L. Laudan and H. D. Saunders, ‘Rethinking the Criminal
Standard of Proof: Seeking Consensus about the Utilities of Trial Outcomes’ (2009) 7 International
Commentary on Evidence 1 at 12–19.

63 For an argument in favour of the first ordering see Picinali, n 14, at 120–121.
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demic works on the standard of proof –64 arguably derives from the
two preferences they reflect. Importantly, there is no incoherence
between a preference for true outcomes and a standard of proof
skewed in favour of the defendant, notwithstanding that the latter
does not minimise the expected number of errors. In fact, decision
theory – which, according to its supporters, effects coherent rea-
soning – can deliver a skewed standard based on a value function
that reflects both the above preferences; that is, it can deliver a
standard that does not maximise expected accuracy based on a
function in which true outcomes are preferred to false outcomes.65

Because in the traditional argument for a skewed standard of proof
true outcomes only operate in the background, one may reasonably
question whether, in this argument, a preference for true outcomes
actually informs such a standard. Earlier I attempted to show that it
does to an extent: the argument’s focus on false outcomes is allowed
by an implicit initial evaluation of true outcomes as desirable. Those
who are unpersuaded by this interpretation of the argument (and
those who reject the argument itself) can look at decision theory for
a much clearer illustration of how both the preference for true
outcomes over false outcomes and the preference for false acquittal
over false conviction can inform a standard of proof skewed in fa-
vour of the defendant.66

It is in a value function reflecting these two preferences that lies
the key to the alignment between the criminal process’s commit-
ment to the truth and the preference-claim – the claim that, in any
given case, false acquittal is preferable to false conviction. As seen
earlier, if we understand the commitment to the truth in terms of the
truth-claim (that is, in terms of an aim to reach true outcomes) there
is no hope for an alignment. The alignment is realised, instead, once

64 See, among others, Laudan and Saunders, n 62, at 24–29, L. H. Tribe, ‘Trial by Mathematics:
Precision and Ritual in the Legal Process’ (1971) 84 Harvard Law Review 1329, at 1379, and P. G.
Milanich, ‘Decision Theory and Standards of Proof’ (1981) 5 Law and Human Behavior 87, at 90–92.

65 Whether it does so depends on the actual values assigned to the four outcomes in the interval
scale representing the value function. For an example of a value function that reflects both the
preference for true outcomes over false outcomes and the preference for false acquittal over false
conviction, take a function that assigns value 4 to true conviction, 3 to true acquittal, -2 to false acquittal
and -21 to false conviction. Using the decision-theoretic formula in note 61 above, this function delivers
.8 as the standard of proof; that is, it delivers a standard of proof skewed in favour of the defendant. The
fact that decision theory might deliver a skewed standard based on a function that does not reflect the
above preferences is beside the point: what matters here is to show that it can deliver such a standard
based on a function that does reflect them. For more detail, and useful graphs, on the decision-theoretic
approach to the selection of the standard of proof see Picinali, n 14, ch 4.

66 See the preceding footnote.
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the truth-claim is replaced by understanding the commitment to the
truth in terms of a preference for true outcomes over false outcomes.
To be more precise, the commitment should be expressed as the
requirement that, in the value function on which the selection of the
standard of proof is premised, true outcomes be preferred to false outcomes.
As just seen, such a function can also reflect the preference-claim
without incurring incoherence: the alignment between the com-
mitment to the truth and the preference-claim is, therefore, possible.
Notwithstanding its apparent focus on the problem of selecting the
standard of proof, the reworked commitment concerns the entire
process. Before discussing this point, though, it is important to
elucidate the difference between an aim and a preference and,
therefore, between the truth-claim and what I have proposed as a
replacement for it.

Aims and preferences entail different practical commitments. To
have an aim is to have a commitment to achieve something. Failure
consists in not achieving that which the agent is committed to
achieve. To have a preference is to have a commitment to give due
weight, in one’s deliberations, to the value judgement represented by
the preference. Failure consists in not giving this value judgement
such weight. To exemplify, compare the scenario in which an agent
aims to use public transport for all their holiday trips, with the
scenario in which the agent merely prefers to use public transport for
all their holiday trips. If, in the first scenario, the agent uses their car
to reach a holiday destination, they have clearly incurred a practical
failure: they failed to achieve their aim. In the second scenario,
instead, the agent may well reach a holiday destination with their car
without incurring a practical failure. Perhaps the agent also prefers
sunny holidays to rainy holidays; this preference is weightier than
that about transportation; and, at the time of their annual leave,
there is no holiday destination with a sunny forecast that the agent
can reach with public transport. All things considered, therefore, the
agent reasonably chooses to use their car to reach a sunny destina-
tion. A failure of practical reasoning would be incurred, however, if
the agent in the second scenario chose a holiday destination without
considering, or giving due weight to, their preference for public
transport. Similarly, compare the truth-claim – according to which
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true trial outcomes should be an aim – with my proposed replace-
ment for it – according to which true trial outcomes should merely
be preferred to false outcomes. If true outcomes should be an ai-
m (even if only one of several aims, then), any false outcome would
represent a failure.67 If, instead, true outcomes should merely be
preferred to false outcomes, no failure would necessarily be incurred
when a false outcome occurs. If the preference for true outcomes is
given due weight in the selection of the standard of proof and if a
correct application of the standard leads to a false outcome, the
outcome would be in keeping with the practical commitment rep-
resented by the preference.

The commitment to the truth is, therefore, more modest under
the proposed replacement for the truth-claim than under the truth-
claim itself. While under the truth-claim the commitment is fulfilled
in case of a true outcome and frustrated in case of a false outcome,
under the proposed replacement the commitment is fulfilled insofar
as the value function on which the standard of proof is premised
incorporates the value judgement that true outcomes are preferred
to false outcomes. Instances of false outcomes, therefore, do not
frustrate the commitment to the truth. Insofar as the standard of
proof is informed by a preference for true outcomes over false
outcomes, instances of false outcomes produced by a correct appli-
cation of the standard are in keeping with such commitment. The
acquired modesty of the commitment to the truth, then, means that
the commitment is also in keeping with the value judgement that
informs the traditional argument for a skewed standard of proof, or
the preference-claim. After all, as we have just seen, a value function
can reflect this value judgement while also reflecting a preference for
true outcomes over false outcomes. This is precisely the kind of
value function on which the traditional argument for a skewed
standard is based. To be sure, here I leave open the question whether
the traditional argument indeed gives due weight to the preference
for true outcomes. As said already, unlike the decision-theoretic
approach, the traditional argument appears to give true outcomes a
limited role in the selection of the standard, and this can be seen as

67 In a complex and iterative enterprise such as criminal justice, an individual failure may not mean
an overall failure of the enterprise, of course. It is a failure, nonetheless. And the point here is that a
skewed standard does not minimise the expected number of such failures. Therefore, this standard
renders the overall enterprise less apt to reach the stated aim than the enterprise would be under the
symmetrical standard of proof.
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unsatisfactory from the perspective of the reworked commitment to
the truth. The important point, though, is that if the standard is
effectively informed by a value function where true outcomes are
preferred, there is no additional standpoint provided by the com-
mitment to the truth from which to criticise the standard, or a false
outcome that were to occur as a result of a correct application of the
standard. As seen in section 4, instead, the truth-claim is in tension
with the preference-claim, insofar as the latter is responsible for a
skewed standard of proof. This is because the truth-claim treats the
truth of the assertions involved in criminal verdicts as an aim, and a
skewed standard is not the standard that minimises the expected
number of false assertions; in other words, it is not the standard to
choose in order to achieve that aim.68

Notice that the proposed replacement for the truth-claim
nonetheless maintains a significant commitment to the truth: a
preference for true outcomes over false outcomes. Unlike under the
truth-claim, this commitment to the truth is realistic, in that it can
consistently coexist with the reasonable commitment to protect the
innocent from conviction. Moreover, the proposed replacement
eases the apparent tension, occurring in the phases preceding adju-
dication, between non-epistemic values and truth-finding. The
criminal process should be underlain by a preference for true out-
comes over false outcomes, or so the reworked commitment to the
truth requires. Indeed, while so far I have referred to the value
function relied upon for setting the standard of proof, this function is
the set of preferences over outcomes of those who so defend that
standard – be this the lawmaker or the theoretician. In other words,
on pain of incoherence those who defend a given standard based on
a given value function must also heed this very value function
whenever it is relevant – as it surely is – to the regulation of earlier
phases of the trial. Insofar as the preference for true outcomes over
false outcomes informs the standard of proof, then, it should also
inform the rules that regulate fact finding in earlier phases. And
undoubtedly it does inform such rules, starting with the fundamental

68 One may point out that aims are always ‘circumscribed’ by our capabilities, since we are not all-
powerful and all-knowing; and that, therefore, we should not make much of instances in which we fail
to achieve an aim due to our limited resources. Perhaps so, but this objection is irrelevant to the tension
I am addressing here. The truth-claim and the skewed standard of proof are a matter of choice. They are
not constraints that are imposed on us. A failure to achieve a chosen aim due to a distinct choice that is
inconsistent with that aim is normatively problematic.
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rules that irrelevant evidence is not admissible and that relevant
evidence that risks biasing the jury should be excluded. However, as
shown by the role of the preference-claim in the traditional argu-
ment for a skewed standard of proof, the rules of the process should
not be driven exclusively by the value of truth. Other values should
play a role in framing these rules and influencing their interpretation.
This is the case for the phase of adjudication as it is for the previous
phases of the process. In section 4 I mentioned a series of rules,
governing the phases of the process leading up to adjudication,
which are also informed by non-epistemic values. I have argued that,
from the abstract point of view, none of these rules warrants the
expectation that the application of the rule will lead to a decrease in
the overall fact-finding accuracy of the system. I have, therefore,
suggested that rules of this kind are not in tension with the truth-
claim. To be sure, should there be rules which, like a skewed stan-
dard of proof, do warrant such expectation, they would be incon-
sistent with the truth-claim. The important point here is that, if one
endorses the proposed replacement for the truth-claim, even these
supposed truth-thwarting rules would be in keeping with the com-
mitment to the truth insofar as they are justified by a reasoning
where the preference for true outcomes has been given due weight.
This preference may well be weighty; but, in the decision problem
concerning how to regulate a particular issue (e.g., a question of
admissibility), it may be less weighty than one or more non-epis-
temic values (e.g., trial fairness), in the same way in which the
preference for public transport may be less weighty than the pref-
erence for a sunny holiday destination in the example given earlier.
Insofar as the preference for true outcomes is given its due weight in
determining the balance of reasons, the fact that it is ultimately
outweighed by countervailing considerations surely does not mean
that it is ignored, violated, disrespected. Rather, the preference is
there as a constant commitment to reckon with whenever non-
epistemic values would support the adoption of a truth-thwarting
rule.

VII. CONCLUDING REMARKS

This article studied the widely accepted claim that the criminal
process should aim at the truth. I called this the truth-claim. As is
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well known, the criminal standard of proof is skewed in favour of the
defendant based on what I called, instead, the preference-claim. This
is the judgement that false acquittal is better than false conviction.
Due to being skewed, the standard does not minimise the expected
number of errors. This number is minimised by a less demanding
standard, the balance of probabilities. This means that the truth-
claim is inconsistent with a skewed standard and with the underlying
preference-claim. To dissolve this tension, I have first considered two
correctives to the truth-claim, but to no avail. Then, I called atten-
tion to the fact that virtually all arguments for the selection of the
criminal standard of proof are based on a value function, that is, a
scale that arranges the possible outcomes of the trial as a function of
their value. Notably, this is also true of the traditional argument for a
standard of proof skewed in favour of the defendant. I argued in
favour of replacing the truth-claim with the requirement that the
value function on which the standard of proof is premised should
express a preference for true outcomes over false outcomes. Because
this preference can coexist with the preference of false acquittal over
false conviction – indeed the two preferences do coexist in the value
function relied upon by the traditional argument for a skewed
standard – the proposed replacement avoids the tension character-
ising the relationship between the truth-claim and the preference-
claim.

The gist of my argument is that, if someone seeks consistency
between the commitment to the truth and the commitment to
protecting the innocent from conviction, they should treat true
outcomes as a preference on which the process is based, not as a/the
aim of the process. Taking this more modest commitment to the
truth also has implications for the regulation of other phases of the
criminal process in which the value of truth may be in tension with
non-epistemic values. I pointed out that the preference for true
outcomes over false outcomes – indeed the complete value function
– is likely to be relevant to the regulation of other phases of the
criminal process; and I suggested that, being a preference rather than
an aim, the possible tension between it and relevant non-epistemic
values may well lead to adopting a truth-thwarting rule without
disrespecting the commitment to the truth that the preference rep-
resents.
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Of course, one may choose to overcome the tension between the
truth-claim and the preference-claim by refusing to follow through
on the implications of the latter; that is, by abandoning a skewed
standard of proof and choosing the symmetrical standard instead.
They might consider that their preference for false acquittal over
false conviction is not sufficiently strong to warrant a departure from
accuracy, after all. This option would secure normative consistency,
but it would be an unpopular option indeed. Instead, understanding
the commitment to the truth in terms of a preference for true
outcomes over false outcomes would secure consistency without
upsetting the mainstream sentiment about where the standard of
proof should lie. While not as lofty as the truth-claim, this preference
can still be a significant commitment, reverberating through the
whole criminal process.
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