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Abstract
Jury science is fraught with difficulty. Since legal and
institutional hurdles render it all but impossible to
study live criminal jury deliberation, researchers make
use of various indirect methods to evaluate jury per-
formance. However, each of these methods is open to
methodological criticism and, strikingly, some of the
highest-profile jury research programmes in recent years
have reached opposing conclusions. Uncertainty about
jury performance is an obstacle for legal reform; ongoing
debate about the ‘justice gap’ for complainants of sexual
offences has rendered these problems acute. This article
proposes a way to advance the debate.

1 INTRODUCTION

In the context of discussing problems facing complainants of serious sexual offences, the Law
Commission’s 2023 consultation paperEvidence in SexualOffences Prosecutions contains a striking
epistemological observation:

[I]n spite of the vital role that juries play, and the thousands of jury trials that occur,
we know very little from real jurors about how juries experience a trial, interpret and
weigh evidence, and deliberate to reach a verdict.1

This statement, at least if we consider jury deliberation, is broadly accurate. The attempt to study
criminal juries in a scientific manner is fraught with difficulty. In many jurisdictions, there are

1 Law Commission, Evidence in Sexual Offences Prosecutions: A Consultation Paper (2003) para 2.38, emphasis added,
at <https://s3-eu-west-2.amazonaws.com/cloud-platform-e218f50a4812967ba1215eaecede923f/uploads/sites/30/2023/05/
ESOS-CP-latest-version-1-1.pdf>.
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legal prohibitions that impact certain types of jury research.2 With almost no exceptions, there
are either insuperable legal or institutional hurdles that prevent researchers from accessing the
content of live jury deliberations.3,4 Transcribing or recording live jury deliberations for research
purposes is widely believed to be an unacceptable infringement on the sanctity of the jury, with
the privacy of what is said in the jury room being regarded as paramount. The result is what has
been called a ‘jury-shaped hole’ at the centre of empirical discussions of the criminal trial.5
This methodological point is a real problem for legal policy and reform. Debate over the

quality of the jury on various metrics is a question of perennial controversy. Are juries racially
biased?6 Do juries understand complicated statistical or financial evidence?7 To what extent do
juries understand legal directions?8 How does gender affect deliberation?9 Do juries fall prey
to rape myths?10 Does deliberation degrade the reliability of individual judgment?11 Though
we have evidence bearing on these questions, much of it (as we will see) does not look at the
interaction between these issues and the distinguishing features of jury trial: decision making
through protracted collective deliberation, following a formal and often lengthy trial process.
The harder it is to study jury deliberation in a rigorous and scientific way, the harder it is to
reliably answer questions about jury performance. In turn, it becomes harder to know what

2 For example, in the United Kingdom (UK), see Juries Act 1974, s. 20D (for England and Wales) and Contempt of Court
Act 1981, s. 8 (for Scotland and Northern Ireland). Cheryl Thomas provides fuller discussion of the relationship between
legal prohibitions and jury research: C. Thomas, ‘Avoiding the Perfect Storm of Juror Contempt’ (2013) 6 Criminal Law
Rev. 483.
3 J. Horan and M. Israel, ‘Beyond the Legal Barriers: Institutional Gatekeeping and Real Jury Research’ (2016) 49 Aus. &
New Zealand J. of Criminology 422.
4 One exception is found in a programme of study that was permitted to access live jury deliberation in civil proceedings
in Arizona: see S. S. Diamond et al., ‘Juror Discussions during Civil Trials: Studying an Arizona Innovation’ (2003) 45
Arizona Law Rev. 1.
5 This term appears in Horan and Israel, op. cit., n. 3 and is repeated in Y. Tinsley et al., ‘“I Think She’s Learnt Her Lesson”:
Juror Use of Cultural Misconceptions in Sexual Violence Trials’ (2021) 52 Victoria University of Wellington Law Rev. 463;
L. Ross, ‘The Curious Case of the Jury-Shaped Hole: A Plea for Real Jury Research’ (2023) 27 International J. of Evidence
& Proof 107.
6 For evidence from the United States (US), see S. R. Sommers, ‘Race and the Decision Making of Juries’ (2007) 12
Legal and Criminological Psychology 171; S. Anwar et al., ‘The Impact of Jury Race in Criminal Trials’ (2012) 127 Q.
J. of Economics 1017. In England and Wales, see for example D. Lammy, The Lammy Review: An Independent Review
into the Treatment of, and Outcomes for, Black, Asian and Minority Ethnic Individuals in the Criminal Justice System
(2017), at <https://assets.publishing.service.gov.uk/media/5a82009040f0b62305b91f49/lammy-review-final-report.pdf>;
C. Thomas with N. Balmer, Diversity and Fairness in the Jury System (2007), at <https://www.ucl.ac.uk/judicial-institute/
sites/judicial-institute/files/diversity-fairness-in-the-jury-system.pdf>; C. Thomas, ‘Ethnicity and the Fairness of Jury
Trials in England and Wales 2006–2014’ (2017) 11 Criminal Law Rev. 860.
7 See for exampleN.Monaghan, ‘Who Should Try “Complex FraudTrials”? Reconsidering theComposition of the Tribunal
of Fact 30 Years after Roskill’ in Financial Crime and Corporate Misconduct: A Critical Evaluation of Fraud Legislation, eds
C. Monaghan and N. Monaghan (2018) 176.
8 See for example C. Thomas, Are Juries Fair? (2010), at <https://www.ucl.ac.uk/judicial-institute/sites/judicial-institute/
files/are_juries_fair.pdf>; Thomas, op. cit., n. 2; C. Thomas, ‘The 21st Century Jury: Contempt, Bias and the Impact of
Jury Service’ (2020) 14 Criminal Law Rev. 987.
9 See for example N. S. Marder, ‘Gender Dynamics and Jury Deliberations’ (1986) 96 Yale Law J. 593; M. Hoekstra and B.
Street, ‘The Effect of Own-Gender Jurors on Conviction Rates’ (2021) 64 J. of Law and Economics 513.
10 See for example F. Leverick, ‘What DoWeKnow about RapeMyths and Juror DecisionMaking?’ (2020) 24 International
J. of Evidence & Proof 255. I return to this example at some length later.
11 See for example B. Hedden, ‘Should Juries Deliberate?’ (2017) 31 Social Epistemology 368.
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reforms to trial procedure would effectively ameliorate problems with juries, or even to know if
such reforms are necessary in the first place. Moreover, the inability to allay concerns about jury
performance creates the risk of engendering wider scepticism about the institution of jury trials.
Jury trials provide a valuable mechanism for public engagement in criminal justice, creating a
link between courts and the communities that they serve, and even constituting a counterbalance
to the power of the state. It would be deeply unfortunate if mistrust about jury trials were to take
root without it being warranted. The general pattern of empirical uncertainty and the shaking
of public confidence can be found in one of the most pressing issues of criminal justice policy
debate, an area where criticisms of the jury have been prominent, persistent, and trenchant –
namely, the prosecution and management of trials concerning serious sexual offences.12
By way of response to these methodological issues, some argue that researchers should be

allowed to access live jury deliberations – seeing, hearing, or reading what real juries say as they
decide on real criminal trials.13 Proponents of live jury research argue that the objections against
it are overstated.14 However, live jury research remains deeply controversial and, in light of insti-
tutional inertia, may not provide a short-term way to make progress in ongoing methodological
disputes about jury science.
In this article, I outline a less radical alternative that solves many of the problems that afflict

the attempt to study jury deliberation. The proposal is thatmock juries be permitted to watch and
deliberate about real criminal trials. This ‘mock jury, real trial’ methodology has some (historic)
antecedents that speak to its feasibility, is underutilized, and represents an excellent opportu-
nity to make progress in filling the epistemological lacuna that the Law Commission identifies
regarding jury deliberation.

2 JURY RESEARCHWITHOUT THE JURY

Researchers use a variety ofmethods for studying the criminal jury.15 Themost prominent of these
methods include:

1. general population surveys about attitudes relevant for criminal trials (such as on rape myth
acceptance, the relevance of ‘bad character’ evidence, and punishment severity);

2. quantitative analysis of data about criminal trials (such as that relating to conviction rates, jury
composition, hung jury incidence, and deliberation time);

12 For a call to abolish juries in serious sexual offence trials, see for example J. Slater, ‘Just Judge: The Jury on Trial’ (2023)
60 Am. Philosophical Q. 169.
13 Elsewhere, I defend this idea in general: Ross, op. cit., n. 5. For a brief summary, see also L. Ross, ‘Jury Reform and Live
Deliberation Research’ (2023) 5 Amicus Curiae 64. The idea that jury deliberations should be recorded has been advanced
in non-research contexts too. For example, it has been proposed as a way to safeguard against racially motivated jurors:
see G. Daly and R. Pattenden, ‘Racial Bias and the English Criminal Trial Jury’ (2005) 64 Cambridge Law J. 678.
14 In a previous article, I attempt to defuse various objections to live research, such as that it would constitute unfair
interference in the right to a fair trial, that it would put jurors at risk, that it would lack ecological validity, and that it
would undermine the political value of jury secrecy: see Ross, op. cit., n. 5.
15 For methodological discussion of the advantages and weaknesses of different research methods, see M. J. Saks, ‘What
Do Jury Experiments Tell Us about How Juries (Should) Make Decisions?’ (1997) 6 Southern California Interdisciplinary
Law J. 1; J. Chalmers and F. Leverick, ‘How Should We Go about Jury Research in Scotland?’ (2016) 10 Criminal Law Rev.
697; B. H. Bornstein et al., ‘Mock Juror Sampling Issues in Jury Simulation Research: A Meta-Analysis’ (2017) 41 Law and
Human Behavior 13.
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3. surveys of real jurors following a criminal trial (‘post-trial surveys’);
4. experiment participants discussing simulated trials (‘mock juries’).

For certain questions, these methods are entirely appropriate. If we want to know about a juror’s
subjective experience of the trial process, post-trial surveys are an excellent method. If we want
to know about differences in conviction rates for various crimes, quantitative analysis is beyond
reproach. If we want to isolate and change a particular variable (such as the gender compo-
sition of the jury) to see what effect it has in different situations, then highly reproducible
mock jury studies have an important role to play. Contrary to the pessimism of the Law Com-
mission, researchers have learned a great deal about the jury using each of these empirical
methods.
However, given the impossibility for researchers to access the jury room, these methods must

also be used as the main source of conclusions about jury deliberation. It is here that we find
ourselves on shakier ground. The first two methods – general attitude surveys and quantita-
tive data on trial outcomes – provide only the most tenuous information about deliberation.
Neither attitude surveys nor quantitative data allow researchers to see how deliberation affects
jury performance. For example, quantitative data might reveal something about variable con-
viction rates, the effect that racial composition of jury panels has on verdicts, or differences in
the length of deliberation between different crime types. However, these findings enable only
conjecture about what interpersonal deliberative factors explain such results. Attitude surveys
might speak to the sorts of views that a randomly selected panel might have when they go
into the jury room, but they do not reveal whether these views are hardened or undermined
in the fire of collective deliberation. Quite simply, these methods do not speak to the contex-
tual pressures and epistemic opportunities that juries encounter when deliberating about real
cases.
Let us turn to the third and fourth research methods: post-trial surveys and mock juries. Both

of these research methods yield much more specific evidence about real juries – but what do they
tell us about jury deliberation?
Post-trial surveys can shed a great deal of light on subjective aspects of a juror’s personal expe-

rience of jury service. They are an invaluable way to study certain elements of juror experience,
such as juror satisfaction rates or perceived comprehension of evidence or legal directions.16 How-
ever, this method does not provide objective data about deliberation, and experimenters are often
limited in what they can ask about deliberation. However, even if researchers had free rein to
inquire about deliberation, self-report data has considerable limitations. The most obvious issue
concerns memory. Moreover, interacting with the fallibility of memory is the fact that self-report
data is susceptible to various presentational biases. For example, post-trial surveys are vulnera-
ble to ‘experimenter effects’ in which participants provide answers that they believe are socially
desirable rather than truly honest.17 As Brian Bornstein puts it, the post-trial survey method tells
us ‘[h]ow jurors think they make their decisions, which is not necessarily the same thing [as how

16When combinedwith field experiments, these surveys can be especially powerful: see for example N.Mott, ‘The Current
Debate on Juror Questions: “To Ask or Not to Ask, That Is the Question”’ (2003) 78 Chicago-Kent Law Rev. 1099; Thomas,
op. cit. (2020), n. 8.
17 For sharply differing views on this, see J. Chalmers et al., ‘Why the Jury Is, and Should Still Be, Out onRapeDeliberation’
(2021) 9 Criminal Law Rev. 753; E. Daly et al., ‘Myths about Myths? A Commentary on Thomas (2020) and the Question
of Jury Rape Myth Acceptance’ (2023) 7 J. of Gender-Based Violence 189; against C. Thomas, ‘A Response to “The Jury Is
Still Out”’ (2021) 9 Criminal Law Rev. 772.
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they actually do], although it is interesting in its own right’.18 As such, post-trial surveys are not a
particularly good way to study how juries make up their minds through deliberation during crim-
inal trials. Though there are high-profile exceptions, post-trial surveys have not been the most
commonway for UK-based researchers to address controversies about the jury system.19 One rea-
son is that conducting post-trial surveys requires a considerable degree of institutional buy-in to
facilitate researcher access to real jurors, even if only as a logistical rather than legal matter.
Mock juries are the dominant method for studying juries. There is a great deal of variation

in how mock jury studies are conducted. The majority of such studies involve an experimental
stimulus that is very different from the experience of participating in a real trial. Of crucial impor-
tance for our interest in jury deliberation, most mock jury studies contain no deliberative element
(and indeed participants often do notmeet other experimental subjects). Many do not contain any
element of trial re-enactment, simply asking participants to read a written vignette, while other
studies may ask participants to watch a short video.20 Time for reflection is often limited. The
experience of the typicalmock juror involves no courtroom, no trial, and no interactionwith other
jurors. This raises serious questions about the external validity of mock jury studies – whether the
findings of such studies are a reliable guide to howpeople reactwhen they attend a real courtroom,
experience a lengthy criminal trial, and then deliberate together to reach a verdict.21
Yet, mock jury trials do not need to be so unrealistic.22 The ideal mock jury studywould include

a thorough re-enactment of a criminal trial. Judges would be asked to preside over an ersatz trial,
with the different roles played by actors or, better still, by legal practitioners and other profes-
sionals assisting with the research. The subjects of the experiment would be given as long as they
wanted to deliberate, doing so as a collective, in a setting that closely mimics that of a real jury.
Mock jurors would have the chance to submit questions to the judge, just as they would in a
real trial. Such a process would take multiple days, with actors/legal practitioners being retained

18 B. H. Bornstein, ‘Jury Simulation Research: Pros, Cons, Trends, and Alternatives’ in The Psychology of Juries, ed. M. B.
Kovera (2017) 207, at 210.
19 For some exceptions, see M. Zander and P. Henderson, Crown Court Study (1993); or, more recently, Thomas, op. cit.
(2020), n. 8.
20 One long-standing worry with mock jury studies concerns inadequate sampling. Many older studies exclusively rely
on undergraduate populations, which may not provide a representative group, especially when what is being investigated
engages themoral or political views of participants. Happily, manymore recentmock jury studies employmuch-improved
sampling techniques. For an optimistic discussion of sampling issues, see Bornstein et al., op. cit., n. 15.
21 For general discussion and references, see id., esp. p. 217; Saks, op. cit., n. 15, esp. p. 7; R. Wiener et al., ‘Mock Jury
Research:WhereDoWeGo fromHere?’ (2011) 29Behavioural Sciences& the Law 467.Worries about validity are heightened
by concerns, in recent decades, that areas of social psychology have been undergoing a ‘replication crisis’; it is claimed
that many results fail to replicate or are beset by other methodological problems. For discussion, see for example B. J.
Wiggins and C. D. Christopherson, ‘The Replication Crisis in Psychology: An Overview for Theoretical and Philosophical
Psychology’ (2019) 39 J. of Theoretical and Philosophical Psychology 202; B. A. Nosek et al., ‘Replicability, Robustness, and
Reproducibility in Psychological Science’ (2022) 73 Annual Rev. of Psychology 719.
22 Among the highest-quality recent examples in the UK are Thomas with Balmer, op. cit., n. 6; Thomas, op. cit. (2010), n.
8; R. Ormston et al., Scottish Jury Research: Findings from a Large Scale Mock Jury Study (2019), at<https://www.gov.scot/
publications/scottish-jury-research-fingings-large-mock-jury-study-2/>; L. Ellison and V. E. Munro, ‘Of “Normal Sex”
and “Real Rape”: Exploring the Use of Socio-Sexual Scripts in (Mock) Jury Deliberation’ (2009) 18 Social & Legal Studies
291; L. Ellison andV. E.Munro, ‘Reacting to Rape: ExploringMock Jurors’ Assessments of Complainant Credibility’ (2009)
49 Brit. J. of Criminology 202; L. Ellison andV. E.Munro, ‘Getting to (Not) Guilty: Examining Jurors’ Deliberative Processes
in, and beyond, the Context of a Mock Rape Trial’ (2010) 30 Legal Studies 74; L. Ellison and V. E. Munro, ‘“Telling Tales”:
Exploring Narratives of Life and Law within the (Mock) Jury Room’ (2015) 35 Legal Studies 201.
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throughout. All the while, courtroom premises would be used to ensure a maximally realistic
experience.
Some barriers to such high-quality mock jury research are economic and logistical; such

experiments are extremely costly and take a huge amount of effort to organize. Actors, scripts,
courtrooms, and experimental participants are expensive – especially when retained over multi-
ple days for live performance. This expense quickly multiplies if we want to conduct such mock
trials in a way that maximizes their scientific usefulness, by (1) having mock juries deliberate
about a variety of different types of case, and (2) having different mock juries deliberate about the
same case. From the perspective of the individual researcher, it is often not worthwhile engaging
in such realistic mock jury studies when the results of considerably less resource-intensive (but
also less realistic) methods can still be published in academic journals.
The more intractable issue with mock jury research concerns its realism and hence validity.

Concerns about the (ir)realism of mock jury studies have been extensively discussed, so I will not
belabour the issue here.23 Worries about realism have at least two sides. The first is the challenge
of generating realistic scripts24 and, more importantly, having them convincingly performed by
actors. Convincing writing and acting is a difficult business and any slip detracts from the validity
of the mock jury study. The second, deeper component of the realism issue is that mock juries
are fully aware that they are not evaluating a real trial. Mock jurors are primed to notice the fic-
tional nature of the scenario; they know that there is not really a ‘correct’ answer about what
happened, that they are not in a normal courtroom environment, that no one who appears in
front of them has either committed or experienced a crime, and that no punishment is at stake
when they deliberate. Though mock jury studies can attempt to replicate the solemnity of the
courtroom experience, it can only be a replication. Even audiences who attend the most presti-
gious theatres to watch performances by the world’s best actors (commandingmillion-dollar fees)
rarely forget that they are watching a fiction. The distance between a researcher-led replication
of a trial and the real thing invariably remains large.

2.1 Case study: rape myth acceptance among jurors

Concerns about the methodological credentials of jury science are not merely an abstract issue.
They are of huge contemporary import, afflicting some of the most prominent policy debates
about criminal justice. In the legal jurisdictions comprising the UK, along with many societies
across the world, there is currently a vigorous debate about justice in sexual offence cases. Some
allege that there is a ‘justice gap’ for complainants,25 with perhaps the most headline-grabbing
statistic being a claimed complaint-to-conviction ratio of under 2 per cent for rape accusations.26

23 For an article-length discussion, see Ross, op. cit., n. 5.
24 One way to generate realistic scripts is to usematerials from real trials. For discussion of imperfect attempts to condense
real trials into short experimental stimuli, see n. 49.
25 The term ‘justice gap’ appears at least as far back as J. Temkin and B. Krahé, Sexual Assault and the Justice Gap: A
Question of Attitude (2008). It is repeated in, inter alia, J. Brown and S.Walklate (eds),Handbook on Sexual Violence (2011);
Chalmers et al., op. cit., n. 17.
26 HM Government, The End-to-End Rape Review Report on Findings and Actions (2021), at <https://www.gov.uk/
government/publications/end-to-end-rape-review-report-on-findings-and-actions>. The relevance of this research for
the jury should be read in light of recent analysis of conviction rates in rape cases up to 2021. In the case of non-historic
rape of an adult female, the 15-year average conviction rate is 50 per cent, but recent years have seen considerably higher
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Researchers, campaigners, legal practitioners, civil servants, and politicians dispute the cause
of unsatisfactory management of sexual offences within the criminal justice system.27 One
prominent suggestion lays some blame at the door of the jury room, claiming that an alleged
propensity of jurors to acquit in such trials is due to their being influenced by ‘rape myths’.28 In
broad terms, rape myths are (often societally prevalent) false beliefs that inhibit the proper evalu-
ation of accusations of rape.29 Canonical rape myths include inaccurate views about the ‘proper’
behaviour of victims, the types of people who are likely to be perpetrators or victims of sexual
crimes, and the way in which sexual consent or dissent must be communicated. Many rapemyths
serve to downplay or undercut accusations concerning male sexual violence against women,
others apply to cases involving same-sex incidents, and yet others pertain to cases with male
victims.
Whether jury verdicts are substantially influenced by rape myths is an empirical question,

and we should consult our best jury science when seeking answers. Unfortunately, policymakers
in the UK have found few conclusive answers when looking to empirical research. Two of the
highest-profile empirical programmes of jury research have reached what, on the surface, seem
like opposing conclusions.30 A programme of post-trial surveys conducted by the University
College London (UCL) Jury Project in England andWales – one of the only research programmes
that has consistently gained access to real jurors in English and Welsh courts – has found that
‘hardly any jurors believe widespread myths and stereotypes about rape and sexual assault’.31
This evidence has been widely reported in debates about criminal justice reform in the UK.32 By

rates (63 per cent in 2019, 72 per cent in 2020, and 67 per cent in 2021). For analysis, see C. Thomas, ‘Juries, Rape and
Sexual Offences in the Crown Court 2007–21’ (2023) 3 Criminal Law Rev. 200.
27 In addition to the aforementioned End-to-End Rape Review Report on Findings and Actions in England and
Wales (HM Government, id.), see the Dorrian Report in Scotland: Scottish Courts and Tribunals Service,
Improving the Management of Sexual Offence Cases: Final Report from the Lord Justice Clerk’s Review Group
(2021), at <https://www.scotcourts.gov.uk/docs/default-source/default-document-library/reports-and-data/Improving-
the-management-of-Sexual-Offence-Cases.pdf?sfvrsn=6>.
28 The extent to which juries believe rape myths also has ramifications for other aspects of criminal evidence procedure,
such as the admissibility and proper role of sexual history evidence. For a recent book-length treatment, see J. Conaghan
and Y. Russell, Sexual History Evidence and the Rape Trial (2023).
29 Katharine Jenkins provides a fuller discussion of the idea of rape myths: K. Jenkins, ‘Rape Myths: What Are They and
What Can We Do About Them?’ (2021) 89 Royal Institute of Philosophy Supplements 37. Empirically, susceptibility to rape
myths is often studied by asking experimental participants to complete attitude surveys that allow researchers to place
them on a ‘rape myth acceptance scale’. A number of such scales exist. For review, see M. R. Burt, ‘Cultural Myths and
Supports for Rape’ (1980) 38 J. of Personality and Social Psychology 217; K. A. Lonsway and L. F. Fitzgerald, ‘RapeMyths: In
Review’ (1994) 18 Psychology of Women Q. 133; D. L. Payne et al., ‘Rape Myth Acceptance: Exploration of Its Structure and
Its Measurement Using the Illinois Rape Myth Acceptance Scale’ (1999) 33 J. of Research in Personality 27; H. Gerger et al.,
‘The Acceptance of Modern Myths about Sexual Aggression Scale: Development and Validation in German and English’
(2007) 33 Aggressive Behavior 422.
30 However, for a discussion of the results that finds less disagreement than is often reported, see for example Scottish
Courts and Tribunal Service, op. cit., n. 27, paras 5.38–5.44.
31 Thomas, op. cit. (2020), n. 8, p. 1001. These results are worth contrasting with jury surveys in Tinsley et al., op. cit.,
n. 5. The UCL Jury Project engaged in quantitative analysis of jury verdicts on rape and sexual offences over a 15-year
period, and their data called into question the common assertion that conviction rates for rape are uniquely low: see n.
26. However, while this data is suggestive and cuts against the narrative that the use of juries in assessing allegations of
serious sexual criminality is problematic, it is not possible to draw robust inferences from quantitative data about whether
extant tendencies to acquit are due to rape myths or not.
32 See for example C. Baksi, ‘Trial by Jury Has Its Day in the Dock’ Times, 6 May 2021, at <https://www.thetimes.
com/uk/law/article/trial-by-jury-has-its-day-in-the-dock-q7hqdqtmb>; P. Southworth, ‘Juries “Need More Guidance
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contrast, a useful systematic review of a variety of mock jury studies – relied on by the Scottish
Government – has found that there is ‘overwhelming evidence’ that jurors believe rape myths.33
Unfortunately, the quantitative studies canvassed by this systematic review are highly unrealistic.
I summarize these limitations elsewhere as follows:

On the relationship between rape myth acceptance and victim blaming in particular
instances, 29 studies are cited and 28 of these show a statistically significant relation-
ship between the two. But none contained a deliberative element and none used a
realistic trial re-enactment. On the relationship between rape myth acceptance and
reluctance to convict, 28 studies are cited and 25 suggest a statistically significant rela-
tionship between the two. But only two contained a deliberative component, most
were not trial re-enactments, and many asked participants to answer questions quite
unlike those they would be asked at trial (e.g., being asked to return a Likert-scale
response rather than being given legal directions as to whether or not they believe
the actus reus andmens rea has been proven beyond a reasonable doubt). These types
of study simply do not speak to whether rape myths would be undermined or even
exaggerated by the real-life conditions of jury deliberation.34

The same systematic review also canvasses better-quality qualitative evidence supporting the
prevalence of rapemyths. A number of mock jury studies canvassed included some effort towards
trial re-enactment, especially a landmark series of studies carried out by Vanessa Munro and
collaborators, which involved acted-out trial simulations of around 75 minutes in duration plus
collective deliberation.35 These qualitative studies have been further supported by a mock jury
study commissioned and funded by the Scottish government, which re-enacted various elements
of a real trial, shown to mock jurors in an hour-long video, who were then given time to collec-
tively deliberate. This study also yielded qualitative evidence that jurors believe and deliberate
about rape myths, contrary to the findings of the post-trial survey conducted by the influential
UCL Jury Project.36 On the basis of this evidence – the unrealistic quantitative data, along with

from Judges” on Rape Case Myths’ Telegraph, 7 July 2021, at <https://www.telegraph.co.uk/news/2021/07/07/rape-
case-juries-may-need-additional-guidance-common-myths-stereotypes/>; BBC Radio 4, ‘The Law Show: Rape Myths’
BBC Radio 4, 25 June 2019, at <https://www.bbc.co.uk/programmes/m000671m>; K. Summan, ‘New Research Finds
Jurors Do Not Subscribe to Rape Myths and Casts Doubt on Mock Jury Studies’ Scottish Legal News, 1 December
2020, at<https://www.scottishlegal.com/articles/new-research-finds-jurors-do-not-subscribe-to-rape-myths-and-casts-
doubt-on-mock-jury-studies>.
33 Leverick, op. cit., n. 10, p. 273. For critical discussion of the evidence base for this claim, see S. Waiton, ‘What Do We
Know about “Rape Myth” Research and the Claim that There Is “Overwhelming Evidence” that Juries Are Prejudiced in
Rape Trials?’ (2024) 28 International J. of Evidence & Proof 154.
34 Ross, op. cit., n. 5, p. 113, emphasis in original. These concerns are only deepened by the ‘replication crisis’: see n. 21.
35 E. Finch and V. E. Munro, ‘Breaking Boundaries? Sexual Consent in the Jury Room’ (2006) 26 Legal Studies 303; Ellison
and Munro, op. cit. (2009a), n. 22; Ellison and Munro, op. cit. (2009b), n. 22; Ellison and Munro, op. cit. (2010), n. 22;
Ellison and Munro, op. cit. (2015), n. 22; N. Taylor and J. Joudo Larsen, The Impact of Pre-Recorded Video and Closed
Circuit Television Testimony byAdult Sexual Assault Complainants on JuryDecision-Making: AnExperimental Study (2005),
at <https://www.aic.gov.au/publications/rpp/rpp68>.
36 J. Chalmers et al., ‘The Provenance of What Is Proven: Exploring (Mock) Jury Deliberation in Scottish Rape Trials’
(2021) 48 J. of Law and Society 226. It is notable, however, that in this study rapemyths were very often challenged by other
members of the mock jury. Though the Scottish Government-commissioned mock jury study was high in quality, it was
also limited in scope. Only one scripted scenario concerning sexual offences was presented to the mock jury.
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suggestive qualitative results – the Scottish Government has (at the time of writing) introduced
controversial legislation to enable a pilot scheme of judge-only trials for serious sexual offences.37
The overall position is striking. Two of the UK’s most prominent teams of jury researchers

disagree about the rape myth question and there has been vigorous – and indeed heated –
debate between the leaders of the different research programmes about the validity of their
respective projects.38 Contentious government policy is being driven by a relatively small body of
contested evidence, even as the Law Commission bemoans the limited nature of our knowledge.
All the while, damaging headlines about the poor performance of the UK’s criminal justice
systems pile up. What deepens the unsatisfactory nature of the current situation is that this
disagreement about the prevalence of rape myths is in fact nothing new. Over a decade ago,
Helen Reece argued in the Oxford Journal of Legal Studies that the growing view that rape myths
explain poor conviction rates for rape is unfounded.39 It is a telling fact about the slow and
even repetitive nature of the debate that the phrase ‘myths about myths’ appears in the title of
two different academic articles about evidence for juries believing rape myths, published ten
years apart.40

3 MOCK JURIES, REAL TRIALS

The Law Commission, when acknowledging the deficits in the current state of knowledge,
sees the argument for further research. It notes that ‘there may be a case for opening up the
possibility of further research with jurors, including in relation to deliberations, as there are
many gaps in what we presently know’.41 I agree that further – and crucially new types of – jury
research are needed. I now argue that there is a natural solution to many of the problems with the
current mock jury research paradigm. This proposal would represent an improvement on current
research, yet without raising concerns that are typically levelled against the more radical call for
live deliberation research. Live deliberation research attracts objections that it would constitute
undue interference against the right of the accused to a procedurally sound trial, raise safety
or external influence concerns for jurors, and undermine the privacy of jury deliberations by
setting a politically dangerous precedent.42 Therefore, I offer a proposal that raises none of these
concerns.
The proposal is very simple. Namely, mock juries should be facilitated to observe and

deliberate on real criminal trials. These ‘shadow juries’ would observe real and ordinary
criminal trials, assessed as usual by a regular primary jury. Ideally, the shadow juries would
observe these trials live and in person, just as does a real jury.43 The participants in the study
would not be the primary jury, who would be entirely unaffected by the research. Rather, the

37 Victims, Witnesses, and Justice Reform (Scotland) Bill.
38 See n. 17.
39 See contrasting views in H. Reece, ‘RapeMyths: Is Elite Opinion Right and Popular OpinionWrong?’ (2013) 33Oxford J.
of Legal Studies 445; J. Conaghan and Y. Russell, ‘Rape Myths, Law, and Feminist Research: “Myths about Myths”?’ (2014)
22 Feminist Legal Studies 25.
40 Conaghan and Russell, id.; Daly et al., op. cit., n. 17.
41 Law Commission, op. cit., n. 1, para. 2.52.
42 For discussion, see Ross, op. cit., n. 5.
43 As a second best, trials could be live streamed or recorded and then shown to the shadow jury. This would, in my view,
be considerably sub-optimal due to the reduced realism.
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experimental shadow jury would be deliberating for the purpose of furnishing policymakers with
gold-standard evidence about jury decision making. In short, the proposal is mock juries, real
trials.
Is such research feasible? This question can be answered confidently in the affirmative, for the

simple reason that there is successful precedent. Over half a century ago, the UK Home Office
funded research with the characteristics that I have described, and court officials cooperated with
researchers to facilitate it. Shadow juries were selected using the electoral roll and invited into
the courtroom to observe real trials.44 Thirty trials of different types were observed by the shadow
juries. Mirroring the real jury, the shadow jury would elect a foreperson and then retire to delib-
erate after hearing the evidence, before issuing a verdict. Their deliberations were recorded and
then transcribed, before being anonymized and discussed in a research pamphlet published by
the Oxford University Penal Research Unit (which has since been renamed the Oxford University
Centre for Criminology).45
This research was methodologically pathbreaking. In the foreword to the pamphlet, Roger

Hood writes, in a sentiment that I fully agree with, that

[w]hile no-onewould claim that thismodest study doesmore than begin to illuminate
an area of decisionmaking that is vital in the administration of justice, it does indicate
that research on these lines on amore ambitious scale is likely to produce data which
is essential to any discussion of the reform of the jury system.46

Unfortunately, such ambition was not matched by further institutional support in the UK for
additional studies along these lines.
Yet, in the late 1970s, just a few years after theOxford study, a 12-case studywas published in the

Stanford Law Review, reporting shadow jury research conducted at the US District Court for the
Northern District of Illinois.47 The purpose was to investigate whether jurors excluded during voir
dire return different verdicts from the empanelled jury. Two shadow juries observed each case, live
in the courtroom, along with the primary jury. During the trial, both primary and shadow juries
were treated the same, receiving the same evidence, leaving and returning to the court at the same
time, and having the same access to the judgewith respect to clarificatory questions. The delibera-
tion of the shadow jurywas again recorded. Another shadow jury experiment that exposed partici-
pants to a real trial has since been conducted, muchmore recently, in Korea.48 In that experiment,
shadow juries also watched live trials before retiring to deliberate. The shadow jury deliberation
was again videotaped for research purposes. A strength of both the Illinois and Korean studies,

44 Consultancy firms in the US offer shadow jury services to high-paying clients who desire tactical advice on how to
convince a real jury. These vary in their realism, with some shadow jury services being mere rehearsals of trial strategy
to lay panels outside of the courtroom context. Some consultants even offer to put on a mock trial with a shadow jury,
along with post-trial interviews, for eye-watering sums. See for example D. E. Vinson, ‘The Shadow Jury: An Experiment
in Litigation Science’ (1982) 68Am. Bar Association J. 1242; J. Patterson and L. Spencer, ‘Lessons Learned in Jury Research:
Mock Jurors, Shadow Jurors, Post-Truth Jurors, and Jury Consultants Trial Tips’ (2019) 49 Brief 60.
45 S. McCabe and R. Purves, The Shadow Jury at Work: An Account of a Series of Deliberations and Verdicts Where ‘Shadow’
Juries Were Present during Actual Trials (1974).
46 R. Hood, ‘Foreword’ in id., p. 1, at p. 2.
47 H. Zeisel and S. S. Diamond, ‘The Effect of Peremptory Challenges on Jury and Verdict: An Experiment in a Federal
District Court’ (1978) 30 Stanford Law Rev. 491.
48 J.-H. Lee et al., ‘What’s Happening in the Jury Room? Analyzing Shadow Jury Deliberations in Korea’ (2012) 13 J. of
Korean Law 41.
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unlike the more informal Oxford study, is that their methodologies yielded quantitative data and
demonstrate how shadow jury research might provide statistically significant results.
The take-away point for empirical jury research in the UK is the feasibility of the methodology.

This precedent research provides a clear proof of concept demonstrating the viability of themock
jury, real trial paradigm.49 Indeed, in some ways, the research would be easier to conduct now
than half a century ago, given new technological possibilities.
Resuscitating the mock jury, real trial methodology would solve or at least substantially rem-

edy two chief problems afflicting mock jury research. First, it would alleviate some economic
and logistical barriers that make high-quality mock jury research prohibitive. Second, and more
importantly, it would address basic issues concerning the realism of the participant experience.
Criminal trials occur naturally, every day, ranging over a great variety of crimes and factual sce-
narios, and with a bewildering range of persons as accused, victims, and witnesses. By using real
trials as the stimuli for mock juries, there would be no need for multiple scripts, actors, retired
judges, or faux courtrooms. The real world would furnish researchers with all of the variety in
case types that they could ever need. There is no better guarantee than reality itself that the cases
reflect real-world conditions. Similarly, there would be no concern about sub-optimalities in the
acting or simulated nature of the court proceedings detracting from the realism of the experimen-
tal stimulus; there would be no artificially truncated mock trials, scripted witness evidence, or
attempts to mimic a genuine courtroom. Every element of the experience would be just as is expe-
rienced by the primary jury. As such, there would be no concern that jurors being aware of the
fictional nature of the case would influence their deliberation or lead them to attempt to second
guess the experimenter’s purpose in devising themock trial. Norwouldmock jurors be influenced
by the fact that there is no ‘right answer’ about what happened, since they would be deliberating
about an actual event within a real trial – one with genuine victims and real people facing serious
punishment.
In addition to addressing the realism problem and (some) concerns about economics and

logistics, the mock jury, real trial proposal has an important advantage over observing live jury
deliberation. One of the great advantages of mock juries is that they allow precise testing of spe-
cific hypotheses. Panel composition is a good example. By usingmock juries, researchers can have
multiple differently composed panels consider the same experimental stimulus. To take a concrete
example, suppose that youwere interested inwhat has been a common topic of empirical research:
whether the gender composition of juries affects trial verdicts.50 The use of mock juries allows
researchers to artificially change the gender composition of different panels that are considering
the exact same material – the same simulated trial – to test for differences in their response. The

49 Studies can also blend the mock jury and shadow jury methods, by deriving the materials used in a regular mock jury
experiment from a real trial. One such study is by TarikaDaftary-Kapur et al., which generated researchmaterials from the
experimenter’s notes from a real trial: T. Daftary-Kapur et al., ‘Examining Pretrial Publicity in a Shadow Jury Paradigm:
Issues of Slant, Quantity, Persistence and Generalizability’ (2014) 38 Law and Human Behavior 462. However, this was not
a genuine shadow jury experiment; such online, text-based studies are crucially different from exposing participants to the
stimulus of a real courtroom, even if the base materials are veridical. Another interesting example is Natalie Taylor and
Jacqueline Joudo Larsen’s study, which created a short trial re-enactment using veridical base materials but unfortunately
failed to record the deliberation of the participants: Taylor and Joudo Larsen, op. cit., n. 35. Another related effort in
England andWales involved a portion of a serious fraud trial – the initial briefing of the judge and the opening statements of
defence andprosecution – being recreated for jurors in the formof a video recording: T.M.Honess et al., ‘JurorCompetence
in Processing Complex Information: Implications from a Simulation of the Maxwell Trial’ (1998) Criminal Law Rev. 763.
50 For research relating to jurors in England and Wales, see for example Thomas with Balmer, op. cit., n. 6; Thomas, op.
cit. (2010), n. 8.
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mock jury, real trial proposal retains this advantage. Researchers would be free to vary the com-
position of different shadow panels watching the same case. Other types of intervention would
also be possible. For instance, some panels could remain in situ and others not for certain judi-
cial instructions or legal discussions or cross-examinations, and some could receive materials on
avoiding rape myths and others not, and so on, to see how the presence or absence of these affects
the eventual deliberation of the panels. This would be highly useful for the ongoing debate on
sexual prosecutions. Thus, one of the key benefits of mock jury research – the targeted testing of
certain hypotheses – could be retained alongside a vastly superior experimental stimulus.51
Finally, another advantage ofmy proposal is that it expands the range of issues to which amock

jury study can speak. A perennial question about jury performance is how jurors are affected by
media reporting of criminal suspects and (to a lesser extent) of victims. This cannot be tested
for in a regular mock jury study, since the stimulus is a piece of fiction; there is simply no
media reporting to influence the deliberation. By contrast, if we have mock juries discuss real
cases, it becomes possible to gauge their susceptibility to media reporting happening in the real
world.

4 ELABORATING THE PROPOSAL: FIVE CRITICISMS AND
REPLIES

4.1 Self-selection bias

A criticism of mock jury studies is that they are unrepresentative. This was certainly true in many
early studies, which often used exclusively student populations. Most studies now go to much
greater lengths to ensure a demographically representative panel.However, even demographically
representative panels can be criticized concerning validity. Cheryl Thomashas forcefullymade the
argument that all mock juries fall prey to a ‘self-selection’ bias; by their nature, they only include
the sorts of people with a prior interest in taking part in jury-like trials. Thomas claims that this
makes participants in mock juries unlike real jurors, as she adduces evidence that 87 per cent of
real jurors – prior to the experience of serving on a real jury – would rather not have been called
on to do jury service.52
Even if this criticism is forceful, various versions of my proposal avoid it. Namely, jurors

who are called for regular jury service could be asked to take part in the proposed research.

51 One criticism of the proposed research is that it would lack statistical power. If only one or two mock panels observe
a given live trial, this limits the sample size from which to infer. This is an area in which the proposed research might
fare unfavourably compared to regular mock jury studies, where any number of participants can be asked to consider the
same artificial stimulus by iterating the number of mock trials. Some may regard this as an important argument against
the proposed research being conducive to yielding decisive evidential advances. However, while itmay be impossible to get
statistically robust results concerning juror reactions to individual trials, one may draw inferences about the propensity of
jurors to rely on rapemyths in rape trials generally. Oneway to test the effect of deliberation specificallywould be to canvass
mock jurors’ opinions of the case – including the applicability of rapemyths – pre-deliberation and then compare the same
jurors’ views post-deliberation. I leave further details to empirical researchers. Notwithstanding these methodological
questions, many highly cited and influential studies on rape myths have focused only – or chiefly – on qualitative data.
In this respect, the proposed research would be on a par with other influential types of research that have motivated
the ongoing debate, and superior to them with respect to the issues of realism extensively discussed. More broadly, the
proposed researchwould provide just one plank ofmulti-methodwork used to address issues surrounding juror evaluation
of sexual assault trials.
52 Thomas, op. cit. (2020), n. 8, p. 1006.
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Participation could occur either before, instead of, or after serving on their first (regular) trial. This
would ensure a representative panel, immune from self-selection bias. One concrete possibility
would be to use jurors who are called to serve but subsequently dismissed. Exactly this approach
has been successfully adopted in a range of studies, with high voluntary participation rates.53
Another possibility is to have jurors serve on multiple cases, first as a primary juror and then as a
shadow. The provisions for jury service in England and Wales already allow for jurors serving on
two trials, with the current instructions stating that ‘if the trial is shorter than 10 days, you may
be asked to be a juror on other trials’.54 As Michael Zander and Paul Henderson’s Crown Court
study indicated, jurors being asked to serve on multiple cases is not especially uncommon.55
Serving onmultiple trials may only work if the proposed research is restricted to short (and hence
less serious) cases. Either way, there are different options here. The basic point is that issues of
selection bias can be readily overcome by sourcing participants from real jury pools.56

4.2 Disagreement between primary and shadow juries

Every jury is idiosyncratic. It is unreasonable to suppose that every logically possible panel of
jurors would return the very same decision. Indeed, it is always possible that a given jury returns
a verdict that departs from what most other panels would have said after considering the same
evidence. The acceptance of this eventuality is contained within the wide discretion allotted to
criminal fact finders and the reluctance of appellate courts to overturn decisions simply on the
grounds of disagreement.57 Of course, when there is only one panel deliberating, the idiosyncrasy
of each jury ismaintained as an ‘opaque’ truth. The spectre of disagreement betweenmerely possi-
ble juries is, at present, rarely salient. However, simply because the idiosyncrasy of juries is hidden
from view does not mean that we do not already accept it as a routine part of criminal justice. We
do not, after all, cross-reference the verdict of one jury with those of other juries.
However, the possibility of disagreement between the primary jury and the experimental

shadow jury could be used to object to the proposed research.58 There are different versions of

53 Exactly this approach was taken in the proof-of-concept studies mentioned earlier; both the Illinois and Korean studies
used jurors who had been called for service using the normal procedure but had not been selected to serve: Zeisel and
Diamond, op. cit., n. 47; Lee et al., op. cit., n. 48. The use of dismissed jurors has also been successfully used in mock jury
research by Cheryl Thomas on the impact of race on jury verdicts: see for example Thomas with Balmer, op. cit., n. 6;
Thomas, op. cit. (2010), n. 8.
54Gov.uk, ‘Jury Service’ Gov.uk, at <https://www.gov.uk/jury-service>.
55 Zander and Henderson, op. cit., n. 19, pp. 226–228.
56 If the proposed research were to have institutional support, it may be hoped that the same system for compensating
primary jurors could be applied to shadow jurors. It would, of course, be amuchmore radical suggestion to argue that those
who have been called but dismissed from primary jury service could be mandated to take part in shadow jury research.
57 Counterfactual disagreement between appellate panels is evenmore obvious since cases can be determined by the agree-
ment or dissent of a single tie-breaking judge. It could have been the case that a different judge with different views was
assigned to hear the case. In this sense, even decisions in highly important appellate cases are sometimes not modally
robust. In this vein, Cass Sunstein provides empirical evidence (from the US) that appellate court decisions are influenced
by panel composition, notably concerning the political affiliation of the judge and their appointees: C. R. Sunstein,Why
Societies Need Dissent (2003). For a less pessimistic take on judicial behaviour in the UK Supreme Court, see C. Hanretty,
A Court of Specialists: Judicial Behavior on the UK Supreme Court (2020).
58 In the Oxford University Penal Research Unit study, the real jury and the mock jury disagreed in a quarter of cases:
McCabe and Purves, op. cit., n. 45.
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this objection. First, there is a general worry about a negative effect on public confidence if it
were to become known that primary juries return decisions at odds with shadow juries evaluat-
ing cases in tandem. A second objection is more specific and concerns the fact that the proposed
mock jury research might identify possible miscarriages of justice – for example, if all shadow
jurors voted to acquit a person who was convicted by the primary jury. These types of objections
are familiar, with similar ideas being raised as refutations of live deliberation research.59
The most combative response to the public confidence issue is that uncovering the extent of

variability between different juries is deeply important for understanding criminal justice. The
value of this finding, concerning the fundamentals of jury decision making, is large, and so we
might think that the importance of such research outweighs countervailing concerns about how
it is perceived. However, this simple response may not convince, so I will engage with worries
about public confidence on their own terms. A first response is that research already exists speak-
ing to discrepancies between the decision making of fact finders – namely, juries versus judges.60
This research has been assimilated and has not led to a large-scale loss of faith in criminal justice.
My second response is to highlight the elitism in the idea that public confidence in the crimi-
nal justice system should be secured by maintaining ignorance about the nature of the system.61
Faith in public institutions should be based on a realistic assessment of their performance, not
misconceptions. My third response is that the status quo is in fact already undermining confi-
dence in criminal justice, with the media regularly running stories about the failures of the courts
to deliver justice in sexual offence cases, and practitioners reporting that this lack of confidence
is now regularly cited by complainants and putative complainants when deciding on the extent
to which they want to commit to and maintain cooperation with investigations. When it comes
to maintaining public confidence in criminal justice, all options, including doing nothing, come
with risks. There are also threats to public confidence that come from being too proactive with-
out proper evidence. For example, the Scottish Government’s proposed judge-only pilot scheme
for sexual offences has – for better or worse – been criticized by lawyers, judges, and media com-
mentators, with one concern being that it represents a tacit commitment to a conviction target
for rape.62 More generally, the idea of using different procedures for some serious cases – that is,
some with juries and some without – risks creating a ‘class system’ of criminal protections. The
proposed research is certainly no more controversial than these other proposals.
The second objection in this regard is whether variability between primary and shadow panels

might be problematic insofar as it could constitute awkward evidence of miscarriage of justice.
This may occur if a primary jury opted to convict but there was wide agreement among shadow
jurors that the evidence supported acquittal. Legally, it seems doubtful that the disagreement of
a shadow panel (or even two) would constitute sufficient reason to regard a conviction as unsafe.
Already, majority verdicts – verdicts based on non-unanimous agreement among jurors – are

59 See for example Lee et al., op. cit., n. 48. See alsoM. Zander, ‘Research Should Not Be Permitted in the Jury Room’ (2013)
177 Criminal Law & Justice Weekly 215.
60 See for example J. Robbennolot, ‘Evaluating Juries by Comparison to Judges: A Benchmark for Judging?’ (2005) 32
Florida State University Law Rev. 469; T. Lundmark, ‘“Split Verdicts” in Scotland: A Judicial Survey’ (2010) 14 Edinburgh
Law Rev. 225.
61 Of course, there are more sophisticated defences of the importance of ‘ritual’ in criminal adjudication that have been
long discussed: see for example L. H. Tribe, ‘Trial by Mathematics: Precision and Ritual in the Legal Process’ (1971) 84
Harvard Law Rev. 1329.
62 For a summary, see L. Mnyanda, ‘Backlash Threatens Yousaf’s Scottish Rape Trial Reforms’ Financial Times, 5 June
2023, at <https://www.ft.com/content/47cc8c1b-cca3-423b-96a9-e54e26c3a072>.
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regularly used to underpin criminal convictions notwithstanding the fact that some jurors want to
acquit.63 Such disagreement among jurors is not a legal basis for overturning a conviction, so one
may legitimately argue that disagreement between primary and shadow juries should not provide
such a basis either. There is, in England andWales, ground for overturning a conviction when the
appeal court holds there to be a ‘lurking doubt’ about the safety of the conviction.64 Lurking doubt
cases are those in which no new legal argument or evidence is adduced, but the appellant merely
claims that the fact finder was mistaken in their assessment of the evidence at the original trial.
However, the burden for establishing this doubt has been described as ‘formidable’, and it is only
‘in the most exceptional circumstances that a conviction will be quashed on this ground alone’.65
Again, disagreement among jurors in cases involving majority verdicts is not by itself one of these
exceptional circumstances, and nor are disagreements between the appellant and the trial jury,
so it would seem logical to suppose that disagreement between primary and shadow juries would
not overcome the ‘formidable’ bar to establishing a lurking doubt to the legally required standard.
Indeed, so high is the bar that even in caseswhere there are allegations of irregularity among delib-
erating jurors, there is a general reluctance to quash a conviction on this basis without stronger
evidence of impropriety.66 While such avenues for appeal exist, the legal test for quashing a con-
viction is demanding.More generally, thosewho observe trials – and even thosewho are convicted
– are free to criticize verdicts, maintain the innocence of the accused, and to publish their critical
views. In this respect, the status of shadow jurors (or writings about them) would be no different
from that of any other trial observer. It is equally doubtful whether evidence of disagreement
between primary and shadow panels would concern the Criminal Cases Review Commission
(CCRC), the statutory body concerned with miscarriages of justice, in the event that an accused
personmade an application to them. CCRC referrals of cases back to the appeal courts are usually
restricted to instances where some new evidence or legal argument comes to light that was not
raised in the original trials, though the CCRChas a standing ability to refer ‘in exceptional circum-
stances’ any case it sees fit.67 To summarize, there are existing mechanisms for revisiting cases
involving disagreement between primary and shadow juries; the proposed research would not
require the creation of any new legal mechanism to deal with this eventuality; and it is arguable
that, given the current law, such disagreement would not lead to convictions being overturned.
The current state of the law imposes a high bar on the overturning of convictions. I cannot

settle here the further question of whether it would be appropriate to revisit cases simply if there
were disagreement in the manner outlined. Certainly, there is a tension between supposing that
guilt has been proven beyond a reasonable doubt and the fact that a shadow jury (or two) has
unanimously voted to acquit. It would take us too far afield to try to settle the jurisprudential
question of whether this tension is ineradicable. However, suppose that you took the view that
disagreement between primary and shadow panels does constitute clear evidence that a convic-
tion is unsafe. In this case, the objection to the proposed research falls away, for it would be an

63 In Scotland, criminal verdicts require only a simple majority of 8 out of 15 jurors. In England and Wales, 10 out of 12
jurors can suffice for a conviction following the Criminal Justice Act 1967, s. 13. Of course, there is room for disagreement
about the wisdom ofmajority verdicts. My point is just that the by-now familiar existence of non-unanimity about verdicts
does not currently create a crisis of confidence in criminal adjudication.
64 R v. Cooper [1969] 1 All ER 32.
65 R v. Pope [2013] 1 Cr. App. R. 14, para. 14.
66 See for example R v.Mirza [2004] UKHL 2; R v. Thompson and Others [2010] EWCA Crim 1623. However, see R v. Smith
[2005] UKHL 12.
67 Criminal Appeal Act 1995, s. 13(2).
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untenable – extremely cynical – argument to say that uncovering potential miscarriages of justice
is a defect (rather than a strength) of an otherwise sound proposal. The possibility of revealing
miscarriages of justice cannot in good conscience be considered as a fatal objection to valuable
research.

4.3 Lack of realism

There is a fundamental objection that can be levelled against any research into jury delibera-
tion that does not involve studying the live deliberation of the primary jury. This challenge can
be introduced by posing the following question: ‘Do people tend to think and deliberate dif-
ferently when making decisions with serious and far-reaching consequences compared to less
serious and impactful decisions?’68 To the extent that the answer is ‘Yes’, any information gleaned
from shadow juries may not generalize to primary juries making decisions that determine the
result of real trials. In a real trial, the decision made by a jury can lead to someone being impris-
oned for many years, or to the potentially erroneous acquittal (and release) of a serious criminal.
No such consequence is at stake in a mock jury study, with the weightiest possible result being
that one’s deliberation makes a small difference in the evidence used to inform research and
policy.
I entirely agree that this can be a problem with any research that falls short of studying live

jury deliberation. However, it is not, as I see it, an objection to other types of research; rather, it
is only an objection to the exclusive reliance on other types of research. Using multiple methods
to gather evidence – and to calibrate the accuracy of the different methods – is good practice
in social-scientific research. The ideal epistemic situation is one in which multiple types of jury
research are used in tandem to produce maximally informed, evidentially robust policy. These
points notwithstanding, I do believe that we should explore ways to conduct research into live
(primary) jury deliberation. However, given the difficulties in conducting such research – and in
persuading stakeholders that it should be conducted –we should not allow the best to be an enemy
of the good. The current proposal advances jury science and uses an experimental stimulus much
closer to the real thing than that used by large swathes of previous research. I do not claim that
the proposed research solves every problem with jury science, nor that other ways of studying the
jury are redundant.

4.4 Permission and fairness to complainants

Though trials are by default public and open to observers, the proposed research would ideally
operate with the approval and assistance of the trial judge and other relevant judicial authorities.
Indeed, overt cooperationwould be required for crucial aspects of the realism thatmade the proof-
of-concept studies so effective, such as the ability to submit questions to the judge during shadow
deliberation. This raises questions about the extent to which giving approval to the presence of
shadow juries might disrupt trial proceedings. There was no evidence from the proof-of-concept

68 For example, consider the idea that the severity of punishment affects the strength of evidence needed to convict. This
idea is supported by both empirical and conceptual arguments: see respectively A. Bindler and R. Hjalmarsson, ‘How
Punishment Severity Affects Jury Verdicts: Evidence from TwoNatural Experiments’ (2018) 10Am. Economic J.: Economic
Policy 36; L. Ross, ‘Criminal Proof: Fixed or Flexible?’ (2023) 73 Philosophical Q. 1077.
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studies that the presence of the shadow jury was regarded as disruptive, and various stakeholders
in these trials actively assented to their presence. However, these studies did not canvass the most
serious criminal trials. Given that the motivating debate for this article is evidence in serious
sexual assault trials, it is necessary to consider whether the research would amount to unwanted
or deleterious interference in such trials.
Avoiding ‘visibility’ is often important for complainants giving evidence in sexual assault trials.

The most common concern is avoiding being observed by the defendant when giving evidence,
rather than by other people who may be observing the trial.69 Measures that protect the com-
plainant from being observed by the defendant but maintain visibility for the shadow jury are
entirely feasible; for example, the use of screens is a now familiar part of sexual offence trials.
Nevertheless, it would be entirely reasonable for a trial judge to consult with the complainant
before allowing the presence of a shadow jury while the complainant is giving evidence. Sup-
pose (for sake of argument) that complainants giving evidence in person had a de facto veto
power over the presence of a shadow jury. The proposed research would certainly be unfeasi-
ble in some sexual assault trials due to the unwillingness of the complainant. If the shadow jury
was excluded from the court during crucial complainant evidence, the research would be non-
viable. However, for the proposed research to work, only some cases need to be found where the
presence of a shadow panel is not unwelcome. So long as this is possible, the research could pro-
ceed. There aremany sexual assault trials, and complainants differ greatly in their characteristics;
especially given that one purpose of the research is to see how we can improve the justice system
for complainants, I think it quite likely that some would not object to the presence of a shadow
jury.70
Another reason to think that we could identify trials in which the presence of a shadow jury

is innocuous is that there are invariably cases in which permission is given for complainants to
give evidence via ‘special measures’.71 Most relevant for the current discussion are cases where
evidence-in-chief and cross-examination is pre-recorded or displayed in court by video. Com-
plainants who opt to give evidence videographically, since this bypassesmany stresses concerning
visibility, may well find the presence of a shadow jury in their trial less objectionable. There is also
no reason to think that evidence given in such a private way would be disrupted by the presence
of a shadow jury.72

69 R. Majeed-Ariss et al., ‘“Could Do Better”: Report on the Use of Special Measures in Sexual Offences Cases’ (2021) 21
Criminology & Criminal Justice 89.
70 Another possibility to minimize the intrusiveness would be to have the shadow panels be somewhat smaller than the
regular primary juries. Having a handful of additional persons in the public gallery need not be especially conspicuous.
Of course, this would detract from the validity of the experiment, but if the aim is to study deliberation about evidence in
such cases, it would remain a valuable exercise. This raises further practical questions. For example, where exactly should
the shadow jury be seated in the court? The proof-of-concept studies mentioned already discuss such issues, alongside
myriad other practical matters. For example, Zeisel and Diamond seated the shadow jury in the first row of the public
gallery: Zeisel and Diamond, op. cit., n. 47. In any case, it surely cannot be suggested that one of the great debates about
criminal justice must go unresolved due to a lack of chairs.
71 In England and Wales, see Youth Justice and Criminal Evidence Act 1999, ss 23–30; parts of Criminal Justice Act 2003.
Giving evidence in this way could become the norm in Scotland if the Victims, Witnesses and Justice Reform (Scotland)
Bill is adopted: see in particular s. 59.
72While the proposed research is for shadow juries to observe trials live, there are of course myriad other – less optimal
– possibilities involving trials being live streamed or recorded for consumption by the shadow jury. These alternatives
may prove less disruptive or stressful for complainants in sensitive trials. Indeed, the broadcasting and recording of legal
proceedings is now a familiar and uncontroversial practice, for much wider and less restricted circumstances than the

 14676478, 2024, 3, D
ow

nloaded from
 https://onlinelibrary.w

iley.com
/doi/10.1111/jols.12494 by T

est, W
iley O

nline L
ibrary on [27/08/2024]. See the T

erm
s and C

onditions (https://onlinelibrary.w
iley.com

/term
s-and-conditions) on W

iley O
nline L

ibrary for rules of use; O
A

 articles are governed by the applicable C
reative C

om
m

ons L
icense



341

4.5 Cost

A final objection is that the proposed research is simply too costly and that compensating shadow
jurors (as we surely must) to observe lengthy criminal trials is a bad use of public funds. It is
true that to gather evidence about jury deliberation on real trials concerning sexual criminality,
a substantial investment of time may be needed on behalf of participants. A recent estimate of
the median hearing time for cases at the Crown Court was 12.4 hours, though this figure includes
time for preliminary and sentencing hearings.73 Many serious sexual criminality trials will take
longer.
However, I do not think that it can be seriously maintained that the proposed research would

represent a poor use of public funds. Reforms to criminal justice affect our fundamental rights and
liberties. Moreover, such reforms tend to stay in place for a long time, affecting thousands and
thousands of criminal trials. Mistakenly over-correcting or under-correcting in response to the
alleged ‘justice gap’ for complainants of sexual criminality are each errors of grave importance. In
the direction of over-correction, we risk unnecessarily weakening safeguards against false convic-
tion, leaving citizens susceptible towrongful punishment. In the direction of under-correction,we
risk allowing widespread sexual criminality to continue with impunity, leaving victims without
recourse. There is a moral imperative, especially given that the existing research is not univocal,
to gather the best evidence that we can before committing to fundamental reforms of criminal
justice.74 In any case, using real trials as a stimulus is less costly than simulating multi-day trials
using talented actors and paying participants to deliberate about those. The only types of research
on jury deliberation that are much cheaper are open to serious methodological criticism.

5 CONCLUSION

It is unsatisfactory in the modern era that law commissioners reviewing the criminal justice
system feel obliged to note that we currently lack basic knowledge about the jury system – a fun-
damental and ancient feature of criminal justice. A primary reason for this epistemic deficit is the
legal and institutional hurdles preventing research on live jury deliberation. Nevertheless, live
jury research remains extremely controversial, and there are persistent concerns about the idea
of interfering with live criminal proceedings for the purposes of research.
This article has proposed another way to study jury deliberation that gets very close to the

real thing, but without invoking the same concerns. This proposal is to use real criminal trials as

proposed research. Taking just a handful of examples, appeals to the UK Supreme Court, public inquiries, cases at the
Court of Session, and sentencing remarks at the High Court of Justiciary are routinely either live streamed or recorded
for wide public consumption, even when this might involve the disclosure of information that some participants would
rather remained private. Any videographic version of the proposed research would be limited in audience and subject to
strict rules about confidentiality and use of data. It remains an option if the preferable live version of the research was
regarded to be untenable.
73 Ministry of Justice, ‘Criminal Court Statistics Quarterly: April to June 2023’ Gov.uk, 28 September 2023, at
<https://www.gov.uk/government/statistics/criminal-court-statistics-quarterly-april-to-june-2023/criminal-court-
statistics-quarterly-april-to-june-2023>.
74 The moral imperative to gather the best evidence applies equally as a response to other cost-related objections to the
proposed research, such as those concerning the effect that it might have on ‘backlogs’ of cases currently faced by cer-
tain jurisdictions (chiefly owing to the COVID-19 pandemic). Simply, the importance of the issue warrants additional
resourcing so that any research would not impede the rate at which such backlogs are cleared.
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the stimulus for high-quality mock jury studies. Crucially, this proposal ameliorates important
methodological deficits with the current research paradigm. Especially at a time when leading
jury researchers disagree on basic points about the performance of juries, facilitating this
research would be a welcome way to advance the debate. Reform of criminal procedure is a slow
business, and any reforms are likely to remain in place for many decades. Given that this is so, it
is incumbent on governments, the research community, and the legal profession to ensure that
any such reforms are predicated on gold-standard evidence, utilizing as many different feasible
methods as possible. In synthesizing the findings from different research methodologies, we
can advance the debate on jury performance. I hope to here have made the case for a useful,
underutilized, and intellectually robust way to gather new and much-needed evidence.
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