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ABSTRACT

A rise in anti-immigrant pressure can reduce asylum recognition rates,
irrespective of individuals’ protection needs. Independent courts, which often
act as a safeguard of migrant rights vis-a-vis such pressures, have been
subject to increasing political interference. Yet, we know very little about
how variation in the level of judicial independence - especially among lower
courts — affects policy outcomes. In this paper, we assess the impact of anti-
immigrant pressure and judicial independence on first and final instance
refugee status determination decisions across 28 European Union member
states over a ten-year period (2008-2018). We find that the relative
independence of courts makes the biggest difference in asylum recognition
rates at first and final instance when levels of anti-immigrant pressure are
particularly high. This effect can be demonstrated not just regarding asylum
appeals, but also for first instance decisions, suggesting that independent
courts can have a liberal ‘foreshadowing effect’ on national asylum agencies.
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Introduction

Asylum policies are highly contested and can easily become politicized.
Especially in times of strong anti-immigrant sentiment among the public, pol-
icymakers come under pressure to respond by adopting more restrictive
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policies (Hatton, 2017). Jennings (2009, p. 847, 865-866) refers to this respon-
siveness of governments as the ‘public thermostat’, a concept introduced by
Wiliezen (1995). When under pressure from an anti-immigration public, gov-
ernments can be expected not only to seek to introduce more restrictive
laws, but also to assert a restrictive influence on policy outcomes, such as
refugee status determination. In times of high anti-immigrant sentiments,
governments can be expected to try and transmit such pressures on those
deciding asylum cases, in particular case workers and even judges who
hear asylum appeals of first instance decisions.

This paper argues that a strongly independent judiciary can act as a ‘life
buoy’ for refugee rights, in particular during times when anti-immigrant
pressure is rising. Courts are non-majoritarian institutions, i.e., they are non-
elected. Independent judiciaries base their decisions on legal principles
rather than voter preferences or public sentiment. By design, the more inde-
pendent courts are, the more insulated from political pressure one expects
them to be. Several studies have shown that non-majoritarian institutions,
such as courts, can constitute ‘liberal constraints’ on policymakers and
protect minorities (in our case refugees) from majoritarian demands for
restrictions (Hollifield, 1992; Joppke, 2001; Thielemann & Zaun, 2018).

Our paper seeks to contribute to this literature, both theoretically and
empirically. In terms of theory, we have three expectations regarding the
impact of an independent judiciary on refugee status determination. First,
we focus on the relative independence of courts, in the expectation that
the more independent a court is, the more likely it is to act as a counterweight
to the politicization of the asylum process, i.e., the more likely it is to safe-
guard the rights of refugees (by overturning negative first instance decision
and granting protection status to asylum-seekers when reviewing cases on
appeal). Second, we expect that the more independent a court is, the more
likely it is to produce a ‘liberal foreshadowing’ of first instance decisions
taken by asylum agencies, i.e., we expect higher ‘first instance’ recognition
rates when asylum officers work within a system of more independent
courts, because the case workers can expect independent courts to overturn
incorrect decisions of theirs taken in response to political pressure. And third,
we expect that it is precisely in times of strong anti-immigrant pressure that
the relative independence of a court will matter most in its ability to protect
refugees’ rights.

Empirically, the paper also makes an important contribution to the literature
on judicial independence more generally. Most of this research has so far
focused on the higher courts, particularly in the context of the United States
(cf. Burbank et al., 1995, p. 7). In contrast, this paper focuses on Europe, and
assesses the impact of the independence of the lower courts, as lower courts
are responsible for the majority of refugee status appeal decisions. Moreover,
while scholars have frequently assessed the impact of political factors with
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reference to the ideological position of parties in government or the presence of
an electorally relevant right-wing populist party, we define anti-immigrant
pressure more broadly, which allows us to better account for ‘public thermostat’
dynamics. Finally, unlike most studies on refugee status determination, we dis-
tinguish between first instance decision-making (i.e., decisions taken by asylum
agencies) and final instance decision-making (i.e., decisions taken by lower
courts specializing in asylum cases); this allows for a more fine-grained assess-
ment of causal factors than studies that lump both instances together. Using
a fixed-effects OLS regression with panel data on European Union (EU)
member states covering the years 2008-2018, we find support for all three of
the theoretical expectations outlined above.

The findings of this paper are of particular relevance against the back-
ground of recent attacks on the judiciary — not just in Central Eastern
Europe (Blauberger & Kelemen, 2017; Kovacs & Scheppele, 2018; Petrov,
2021; Przybylski, 2018) but also in other countries, where judges and
lawyers are sometimes accused of being ‘liberal activists’ who aim to under-
mine and overturn the policies of democratically elected governments
(Elliott, 2004; Kmiec, 2004). At times, they have even been labelled
‘enemies of the people’ (Breeze, 2018). Such attacks on members of the judi-
ciary have been particularly prominent in the area of asylum and immigration
(Campbell, 2020; Kawar, 2015). While some might dismiss them as isolated
phenomena in a limited number of countries, this paper demonstrates
that, especially when it comes to the lower courts (which receive compara-
tively little public attention), judicial independence is not static, but derives
from the interplay of public governments and judges. It is therefore not sur-
prising that we do see variations in the level of independence of the courts
across EU member states, including those states generally characterized as
having high-quality institutions. Ultimately, the aim of this paper is to
assess the extent to which such variation matters, not least for the fundamen-
tal rights of some of the most vulnerable individuals in our societies.

Variance in asylum recognition rates and insulation from
political pressures

In the following, we provide an overview over the existing literature that has
sought to explain variation in recognition rates. Such studies have focused on
factors in refugee sending (e.g., Rosenblum & Salehyan, 2004; Teitelbaum,
1984) and in destination countries at the macro level (e.g., Holzer & Schneider,
2002; Neumayer, 2005), and individual characteristics of asylum-seekers at the
micro level (Camp Keith & Holmes, 2009; Holzer et al., 2000, pp. 268-269).
Regarding, factors in destination countries, the existing literature has
analyzed a range of socio-economic, political and administrative factors. Evi-
dence in Europe suggests that an increase in asylum applications from a
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specific country leads to a decrease in recognition rates for applicants from
that country (Neumayer, 2005), suggesting a trade-off between ‘numbers vs.
rights’ (Thielemann & Hobolth, 2016; Toshkov, 2014; see Jennings (2009)
with counter-findings for the United Kingdom). Others have suggested
that high levels of economic development and low levels of unemployment
can increase recognition rates in Europe (Holzer & Schneider, 2002; Neu-
mayer, 2005; Toshkov, 2014). For the case of Switzerland, Holzer et al.
(2000, p. 268) have shown that cantons with either a rather small or large
population are associated with higher recognition rates. Moreover, anti-
immigrant attitudes among voters and a larger foreign-born population
result in lower recognition rates (Holzer et al, 2000). Politically, a left-
leaning government in power for a long period of time and low levels of
electoral support for right-wing populist parties are associated with
higher recognition rates, both in Germany and in the EU as a whole (Schnei-
der et al., 2020; Winn, 2021).

Some studies have analyzed the role of courts and asylum agencies on
refugee status determination procedures using both qualitative and quantitat-
ive methods, with a focus on the US in particular (Camp Keith et al., 2013; Ramji-
Nogales et al., 2011; Rottman et al., 2009). Hamlin (2012, 2014) addresses the
role of insulation from political pressures, focussing on the different setups of
refugee status determination institutions in the US, Canada, and Australia.

However, there have been few large-N studies on the variation in the level
of judicial independence and anti-immigrant pressures within countries over
time. An exception is Spirig (2021), who showed in the case of Switzerland
that increases in the salience of immigration led to decreases in asylum rec-
ognition rates at the appeal stage. Spirig argues that immigration salience is a
good proxy for anti-immigration attitudes in the population. While this may
be true for Switzerland, salience and anti-immigration attitudes do not need
to correlate at all (see figure SM1 in the supplementary materials). In some
member states, increases in salience even coincide with increases in pro-
immigrant attitudes, and indeed, refugee crises do not automatically entail
an anti-immigrant backlash as the ongoing Ukrainian refugee crisis would
seem to indicate.

Theorizing on the impact of anti-immigrant pressure and
judicial independence on asylum recognition rates

This section of the paper seeks to theorize about the impact that anti-immi-
grant pressure and judicial independence have on asylum recognition rates.
We start from the assumption that there are two instances of the decision-
making process that can be affected by these factors: at first instance,
decisions are taken by a delegated agency within the national bureaucracy;
at second and final instance, decisions are taken by lower courts.”
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Anti-immigrant pressure

A mere focus on partisan politics and government composition would
suggest that anti-immigrant pressure only affects policymaking when a
party holding such views, i.e., usually a right-wing populist or conservative
party, is in power or holds a significant electoral share. This is at odds with
those findings that indicate that left-leaning parties adopt restrictive pos-
itions and policies on immigration. Alonso and Claro da Fonseca (2012)
have shown that the manifestos of all parties across Europe, except those
of the Greens, take up anti-immigrant positions. This includes Socialist and
Social Democratic parties - whose electorates are split on this issue. Also
outside Europe, consecutive Labour governments in Australia have
adopted highly restrictive asylum policies (Crock, 2009). The adoption of
the German Asylkompromiss in 1992 is a case in point, highlighting that
anti-immigrant pressure can have an impact without the vehicle of partisan
politics. This policy ended Germany’s track-record as one of the most
liberal asylum countries at the time. As the law required a change in the
German Constitution, it could only be adopted with the support of the
Social Democrats who at the time were in opposition (cf. Minkenberg,
1998; Thranhardt & Miles, 1995). At that time in Germany, there was no elec-
torally relevant right-wing party at the national level that was able to pass the
5 per cent vote-share threshold needed to be represented in the national par-
liament (Koopmans, 1996, p. 198; Koopmans & Statham, 1999, pp. 36-37), yet
public attitudes were highly anti-immigrant in Germany. According to
opinion polls from 1984 and 1998, more than 70 per cent of Germans felt
that too many migrants lived in Germany (Abali, 2009, p. 3). This suggests
that anti-immigrant attitudes can affect policies at times other than at
elections.

To theorize on the impact of anti-immigrant pressure outside electoral
cycles, we draw on a conceptualization introduced by Hatton (2017), who
suggested that it has two dimensions: salience and preference. If migration
is a salient topic but the public holds no clear preference for or against restric-
tive policies, salience does not exert any pressure. Indeed, Salehyan and
Rosenblum (2008) found that an increase in the salience of asylum policy
explains changes in recognition rates. However, they were unable to make
any precise statements on the directionality of these changes, arguably
because they disregarded the dimension of preference. Likewise, strong
anti-immigration preferences do not lead to pressure if the issue is not politi-
cally salient.

Four different causal mechanisms can account for the impact of anti-immi-
grant pressure on refugee status determination decisions. First, case workers
and judges may simply change their own substantive positions, i.e., they may
adopt a more restrictive attitude when society at large does so (Spirig, 2021,
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p. 13). Second, asylum agency case workers and asylum judges may feel
pressured by a change towards a more securitized discourse on asylum in
society at large. Here, a wish not to be considered out of touch with wider
societal preferences might play an important role. Johannesson (2018)
found some support for the effect of societal pressure on asylum judges.
She argues that, in Sweden, public and political discourse used to be quite
strongly pro-refugee which put pressure on asylum judges to decide in a refu-
gee’s favour.” Third, the legislator can respond to anti-immigration pressure
by tightening the asylum laws on which asylum determination decisions are
based. Scheppele (2002) suggests that executives can promote laws or issues
guidelines that severely limits judges’ discretion and room to manoeuvre,
largely depriving them of the ability to be ‘the authors of their own decisions’.
(Informal) guidelines that can potentially restrict the room of manoeuvre of
courts include safe country of origin lists which pre-define certain countries
as safe, hence disqualifying any applications from nationals of that country
as manifestly unfounded (Engelmann, 2014).

Finally, governments can respond to anti-immigrant pressure from the
public by indirectly (and sometimes more directly, see Clark, 2011, p. 7) by pres-
suring case workers and judges to take a more restrictive stance. Examples of
this fourth mechanism include the Australian government pressuring courts to
restrict Chinese boat refugees (Crock, 2009), and Greek asylum officers coming
under pressure for granting asylum to a claimant the government considered
eligible for return under the EU-Turkey deal (Angelidis, 2016).

HYPOTHESIS 1: The stronger anti-immigrant pressure, the lower the asylum rec-
ognition rates.

Judicial independence

In this paper, we are specifically interested in the impact of judicial indepen-
dence in asylum decision-making at first instance and final instance. Accord-
ing to Rios-Figueroa and Staton (2014, p. 107), autonomy is a key feature of
judicial independence. Autonomy requires judges to be the ‘authors of their
own decisions’ (Kornhauser, 2002, p. 48). In other words, autonomy refers to
the court’s ability to take impartial and reasoned decisions based on the text
and telos of the law, without undue? interference from other actors — in our
case, the executive. Independent courts are meant to act autonomously and
ignore political concerns.

This is not the case for asylum agencies which are charged with taking first
instance decisions on asylum applications. They are subordinate to ministries
which themselves are subject to the political leadership provided by the
elected government. As part of the executive, ministries, and by extension
asylum agencies as well, are more likely to respond to public attitudes and
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voter preferences. In fact, in majoritarian democratic systems this is even
expected.

In an asylum system where the judiciary is less autonomous, the executive
may respond to anti-immigrant pressure from the public by seeking to trans-
mit such pressures not just to first instance decision-makers but also the
courts as part of the wider asylum system as well. In an environment of
limited judicial independence, judges may feel a latent pressure to adopt
restrictive decisions on asylum cases if they fear that doing otherwise
might affect their career or the court’s finances (Vanberg, 2000). In such a
system, high anti-immigrant pressure may therefore translate into lower rec-
ognition rates by the courts (Barry, 1995, p. 103). On the other hand, in a
system that values judicial independence, the executive is less likely to
attempt any direct or indirect interference into the judicial process and
courts are more likely resist pressures that might challenge their indepen-
dence (Vanberg, 2000, p. 346; 2015, p. 177). Overall, this suggests that judicial
independence is sustained through the conduct of judges who resit undue
interference into their work, and the conduct of members of the executive
who refrain from interfering. Where this is the case, the courts are in a stron-
ger position to decide cases impartially, focusing on the merits of a case
which can be expected to result in more successful asylum appeals and
higher overall recognition rates.

HYPOTHESIS 2a: The greater the independence of the courts, the higher the rec-
ognition rates at the final instance.

This paper expects that there is an interaction effect between anti-immigrant
pressure and an independent judiciary. In times of high anti-immigrant
pressure, independent courts matter even more than in times when asylum
recognition is not politicized and decision-makers in governments face
little pressure that they may pass on to the courts. Thus:

HYPOTHESIS 2b: The effect created by the relative independence of courts is
moderated by anti-immigrant pressure, i.e., the larger the anti-immigrant
pressure, the greater the difference the independence of the courts makes in
last instance decisions.

We also expect to find the presence of a ‘judicial foreshadowing'. In countries
with a highly independent judiciary, asylum officers making decisions at first
instance can anticipate that, if they themselves are influenced by factors
outside the law, their decisions are likely to be overturned. This encourages
them to resist political pressure themselves. Research indeed suggests that
agencies are more likely to comply with court rulings when the courts are
more powerful (e.g., if they have more resources at their disposal [Spriggs,
1996]). Agencies will want to avoid conflict with a powerful court and will there-
fore resist government or social pressure. There is some anecdotal evidence that
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high rates of asylum decision reversal by the courts can stir political debate and
create pressure to improve first instance decision-making (ECRE, 2019).*

HYPOTHESIS 3a: The more independent the courts, the higher the first instance
recognition rates.

Again, we expect this effect to be moderated by anti-immigrant pressure, i.e.,
in times of high anti-immigrant pressure, the independence of the courts will
matter even more for asylum recognition at the first instance.

HYPOTHESIS 3b: The effect created by the relative independence of courts is
moderated by anti-immigrant pressure, i.e., the larger anti-immigrant pressure,
the greater the difference the independence of courts makes in first instance
decisions.

Data and estimation model
Data

Anti-immigration pressure

We operationalize anti-immigrant pressure in line with Hatton (2017) as a
combination of anti-immigrant preferences and the salience of immigration
as a politically important topic. Data on preferences is provided by the Euro-
pean Social Survey (ESS) (European Social Survey, 2016, 2018), three ques-
tions of which relate directly to preferences concerning the number of
immigrants the respondents would like to see in their country: (1) To what
extent do you think [country] should allow people of the same ethnic group
as most [country] people to come and live here? (many/some/a few/none); (2)
How about people of a different race or ethnic group from most [country]
people? (many/some/a few/none); (3) How about people from the poorer
countries outside Europe? (many/some/a few/none).

First, for each response we calculated a dichotomous variable, taking the
value 1 if the response was ‘a few’ or ‘none’, and ‘0’ otherwise. We then cal-
culated the average of this dichotomous variable over all responses per
country and wave, which can be interpreted as the share of respondents
who were relatively opposed to immigrants. In the last step, we calculated
the average of all three question-related averages per country and wave.

To operationalize salience, we use the responses to one question asked in
the Eurobarometer survey (European Commission, 2012a, 2012b, 2012c,
2012d, 2013, 2015, 2018, 2019, 2020): What do you think are the two most
important issues facing (OUR COUNTRY) at the moment? Respondents were
provided with a list of 14 possible options, of which immigration was one.
Alternatively, respondents could name additional options not provided in
the list. Eurobarometer publishes the share of respondents naming immigra-
tion as one of the two most important issues.
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The ESS spans two years, e.g., 2002 is in fact 2002/2003. To relate these
responses to those reported in Eurobarometer, we combined the responses
of the autumn round of the Eurobarometer with the spring round of the fol-
lowing year. Our measure of anti-immigrant pressure, is the product of anti-
immigrant preferences and the salience of immigration as politically impor-
tant. This measure differs considerably by country, as illustrated by the bars
in Figure 1.° Hungary and ltaly, for instance, show high variation of anti-
immigrant pressure in our data set, while other countries such as Portugal
or Slovakia show only a marginal variation in anti-immigrant pressure. For
Luxembourg, Malta and Romania, we did not have sufficient data to calcu-
late anti-immigrant pressure. The variance in anti-immigrant pressure also
positively correlates with its average level per country, shown as dots in
Figure 1.

Judicial independence

Scholars researching judicial independence usually distinguish two types of
judicial independence, de jure and de facto. De jure independence refers to
the formal rules that are expected to promote judges’ independence, such
as life tenure and merit-based rather than political appointment (Clark,
2011, pp. 9-21). Research on the impact of de jure judicial independence
has been inconclusive, and existing measures have been found to measure
different phenomena (Rios-Figueroa & Staton, 2014, p. 105). De facto judicial
independence, in contrast, is a behavioural measure of how independent

.15

.04 .06

.02
Mean Anti-Immigrant Pressure (dots)

Std. Dev. Anti-lmmigrant Pressure (bars)

Figure 1. Variance and mean of anti-immigrant pressure in EU member states.
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everyday adjudication is from government or other intervention (Rios-Fig-
ueroa & Staton, 2014, p. 105).

As we were interested in the effect of political intervention in de facto
administrative and/or judicial procedures, we needed a de facto measure of
judicial independence. Further, because judicial rulings in asylum cases are
typically made by the lower courts, we needed a measure that focuses on
these.® We used the only existing measure that satisfies both criteria — the
measure of lower court judicial independence provided by ‘The Varieties of
Democracy Project’ (Coppedge et al., 2020a), which is based on surveys con-
ducted among country experts. It is based on the following question: When
judges not on the high court are ruling in cases that are salient to the govern-
ment, how often would you say that their decisions merely reflect government
wishes regardless of their sincere view of the legal record? (always/usually/
about half of the time/seldom/never). The answers were re-scaled by V-Dem
to take values from —5 (low judicial independence) to +5 (high judicial inde-
pendence), with 0 approximately representing the mean for all country-years
in the sample (Coppedge et al., 2020b, p. 30). The bars in Figure 2 depict the
standard deviation of our measure of judicial independence by country.
While Romania and Poland show the largest variances by far, all countries,
except for Malta, show at least some degree of variation. Unlike the case of
anti-immigration pressure, here there is no correlation between the variation
in judicial independence and its average level by country, shown as dots in
Figure 2.

25

4
1
Mean Judicial Independence (dots)

Std. Dev. Judicial Independence (bars)
2
1

Figure 2. Variance and mean in judicial independence in EU member states.
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Since our aim is to statistically analyze the effect of anti-immigrant
pressure and judicial independence on recognition rates, we need to consider
a battery of variables that have been shown to affect these. We follow the
most encompassing study to date in this regard, namely Neumayer (2005),
and include various macro-level factors, both at the level of destination
country and country of origin. The destination country variables include:
the average number of total asylum applications in the previous 2-5 years;
the average number of asylum applications from country o in the previous
2-5 years; the natural log of GDP per capita in 2010 USD (World Bank,
2020); the unemployment rate (World Bank, 2020); and the share of right-
wing parties in nation-wide legislative elections (from the Database on Politi-
cal Institutions for 2002-2017: Scartascini et al., 2018; for 2018: Kollman et al.,
2020). The country of origin variables comprise: the natural log of GDP per
capita in 2010 USD (World Bank, 2020)’; the unweighted sum of the Political
Rights and Civil Liberties Index (Freedom House, 2020) as a measure of auto-
cracy; the unweighted mean of the two Political Terror Scales, one based on
Amnesty International information, one on the US State Department’s
Country Reports on Human Rights Practices (Gibney et al., 2019); threats to per-
sonal integrity stemming from events of civil and ethnic wars and the collapse
of state authority, measured by the maximum of magnitude scores (0-4 scale)
as coded for such events by the US State Failure Task Force Project (Marshall
et al., 2019); annual deaths from genocide and politicide (Marshall et al.,
2019); and the extent of external armed conflict, based on data from the
Uppsala Conflict Data Project (Pettersson et al., 2020). Our dependent vari-
ables, i.e., asylum recognition rates at first and final instance, are taken
from Eurostat (Eurostat, 2020a, 2020b). Note that this data includes decisions
on all applications for international protection, regardless of the specific
status granted. Moreover, this dataset only covers administrative decisions
and decisions of lower courts, i.e., it disregards exceptional cases where
decisions were passed on to higher courts. As Eurostat has distinguished
between first and final instance outcomes only since 2008, our analysis
covers the years 2008-2018. We provide summary statistics for all the vari-
ables used in our analyses in the supplementary materials.

Estimation model

Countries differ in many ways for which we cannot explicitly control, most
importantly in the restrictiveness of their asylum law.® For instance, a
country that systematically has more restrictive asylum laws in place or a gen-
erally more restrictive approach to the implementation of common EU laws,
can be expected to have lower recognition rates even if its judiciary is more
independent than that of other states. Consequently, a comparative analysis
runs the risk of conflating the effects of judicial independence with other



12 (& N.ZAUNETAL

factors. A fixed-effects within analysis, on the other hand, allows us to control
for country-specific effects and identify the causal effect of judicial indepen-
dence. Technically, for each combination of destination d, origin o and year t,
we estimate the influence of a variety of factors on recognition rates at first
and final instance levels. Eurostat (2020a, 2020b) provides data on positive
(acceptances) and negative (rejections) asylum decisions per country-year,
from which we calculated the respective recognition rates. For each level,
we used the following model:

Ydot = Ado + bXdor + Ut + €dot, (M

where y ., corresponds to the recognition rates at first or final instance. The
vector X contains the explanatory variables (see above), a,, represents our
unit-specific fixed effects, v, represents time-fixed effects (dummy variables
for each year), and g4, the error term.

Combinations of destination, origin and year where no decisions are made
afford no decision by the destination country. We therefore excluded obser-
vations where no first or final instance decisions were made.” To illustrate the
variance in recognition rates, even for applicants from the same country of
origin, Figure 3 gives an overview of the total recognition rates of Syrians
in selected European countries. Syrian asylum-seekers’ ‘deservingness’ of pro-
tection is little contested since 2011 (Smith & Waite, 2019). However, there is a
clear variance in recognition rates, both longitudinally and cross-sectionally.
Belgian and Swedish recognition of Syrians is usually high but has decreased
marginally in recent years. Hungary and Italy, on the other hand, have seen
dramatic swings in their recognition of Syrian refugees over time.'®

Results

Before estimating our main models, we replicated the analysis of Neumayer
(2005) using our own data set. The results are documented in the supplemen-
tary materials. In essence, we support many of his main findings. For instance,
we found that the number of past applications from a specific country of origin
have a significant negative effect on the recognition rates of applications from
that country. However, when we distinguished between first and final instance
decisions, which Neumayer's original analysis did not do, we found that this
effect is mainly driven by first instance decisions and is statistically insignificant
at the final instance. It therefore makes a difference for the effects whether first
or final instance are affected, which is why we separate our analysis accordingly.

Final instance results

We assessed the impact of anti-immigrant pressure (HYPOTHESIS 1) and judi-
cial independence (HYPOTHESIS 2a) by adding these variables, as defined
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Figure 3. Recognition rates of Syrian refugees in selected countries.

above, to the model proposed by Neumayer. Table 1 shows the results for
final instance decisions."” Column (1) depicts the results from the regression,
including only judicial independence, column (2) those including only anti-
immigrant pressure, and column (3) those when including both judicial inde-
pendence and anti-immigrant pressure. To account for the possibility of a
mediating effect between judicial independence and anti-immigrant
pressure (HYPOTHESES 2b and 3b), in a further step we included an inter-
action term of the two. The results are depicted in column (4). As the inclusion
of both variables and their interaction complicates the interpretation of the
overall effect sizes of each variable, in column (5) we also report the marginal



Table 1. Final instance.

M vl 3) 4 (5)
VARIABLES Jl only Al only JI & AIP JI*Al Marginal Effects
Judicial Independence (standardized) 0.0305%* 0.0287** 0.0279%* 0.0317**
(0.0133) (0.0133) (0.0133) (0.0134)
Anti-lmmigrant Pressure (standardized) —0.0271%** —0.0268*** —0.0259*%** —0.0200%**
(0.0066) (0.0066) (0.0065) (0.0068)
JI* AP 0.0141**
(0.0057)
Constant —10.8222%** —10.5618*** —10.8616*** —10.8473***
(1.9735) (1.9386) (1.9546) (1.9595)
Observations 3,683 3,683 3,683 3,683 3,683
R-squared 0.0641 0.0719 0.0733 0.0755
Number of DesOri 1,067 1,067 1,067 1,067
Controls Yes Yes Yes Yes Yes

Fixed Effects

DesOri & Year

DesOri & Year

DesOri & Year

DesOri & Year

DesOri & Year

Robust standard errors in parentheses.
*% ) 20,01, ** p<0.05, * p<0.1.
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effects of anti-immigrant pressure and judicial independence. These combine
the ‘direct effects’ of the two variables, measured via their immediate coeffi-
cients, and the indirect effect via the interaction term. Slightly simplified, the
marginal effects can be interpreted similarly to the coefficients of regressions
without the interaction term, i.e., as an effect of a change in one variable,
holding all other variables constant at their average values.'?

We found statistically significant effects of both anti-immigrant pressure
(HYPOTHESIS 1) and judicial independence (HYPOTHESIS 2a), as shown in
Table 1 (the complete regression output can be found in the supplementary
materials). The effects are relatively stable across the different model specifi-
cations. We also found a positive and significant interaction effect between
judicial independence and anti-immigrant pressure (HYPOTHESIS 2b), as
can be seen from column (4). The positive and significant marginal effect
of judicial independence (column 5) implies that, at an average level of
anti-immigrant pressure, an increase in judicial independence by one stan-
dard deviation leads to an increase in the final recognition rate of approxi-
mately 3 percentage points. Given that the average final recognition rate in
our data set is 0.2, this corresponds to an increase of 15 per cent. Similarly,
the results imply that an increase in anti-immigrant pressure by one standard
deviation reduces the recognition rate by 2 percentage points, which corre-
sponds to a decrease of 10 per cent. In additional analyses, which we docu-
ment in the supplementary materials, we also found that the higher the anti-
immigrant pressure, the larger the marginal impact of judicial independence.
This implies that judicial independence serves as a mediator in times of high
anti-immigrant pressure.

Earlier findings had suggested that a subconscious hardening of judges’
attitudes rather than strategic considerations would explain lower asylum
recognition rates in times of high levels of anti-immigrant sentiment
among the public (Spirig, 2021, p. 13). Our findings, however, suggest that
lower recognition rates cannot be explained only by such subconscious pro-
cesses, but that judges also respond to external pressures. We initially posited
that more restrictive adjudication could theoretically be due to either govern-
ment influence or public pressure. The operationalization of judicial indepen-
dence in our analysis as independence from government influence provides
evidence of an indirect effect of anti-immigrant pressure via the government.

We document a range of robustness tests in the supplementary materials.
Specifically, we show in those tests that the results hold even if we exclude
the years 2015 and 2016, which saw a particular rise in asylum applications,
or if we exclude the different states that have joined the EU since 2004, or
countries having a coastline with the Mediterranean Sea, which are easier
for asylum-seekers from the Middle East or Africa to reach. We also found
that the results remain largely unchanged if we include first instance recog-
nition rates from up to two years before the respective final instance
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recognition rate. However, when including only the same and the previous
period’s first instance recognition rate, the effect decreases in absolute
value and becomes insignificant. The marginal effect of judicial indepen-
dence remains marginally significant. This suggests that the effects of judicial
independence and anti-immigrant pressure on final instance recognition
rates are at least partially ‘filtered’ by the decisions taken at the first
instance."® Given the somewhat limited variation in our main variable of inter-
est — judicial independence - we also checked how likely it is that any effects
measured might be the outcome of a random process, by using randomized
inference. The results suggest that this is not the case (see supplementary
materials).

First instance results

Replicating the analysis for first instance decisions, we found that the coeffi-
cients, documented in Table 2, were as expected: consistent with HYPOTHESIS
1, we found that anti-immigrant pressure negatively affects recognition rates,
while judicial independence affects them positively, which is consistent with
HYPOTHESIS 3a. For average levels of anti-immigrant pressure, an increase in
judicial independence by one standard deviation leads to an increase in the
first instance recognition rate of 3.5 percentage points. Given the average rec-
ognition rate of 0.22 at the first instance, this corresponds to an increase of
about 16 per cent. An increase in anti-immigrant pressure by one standard
deviation leads to a decrease in the first instance recognition rate of 2.25 per-
centage points, or a decrease of 10 per cent. As we argued in the case of final
instance decisions, this implies that judicial independence has a ‘foreshadow-
ing effect’ on first instance decisions that partly offsets the restrictiveness
induced by anti-immigrant pressure (supporting HYPOTHESIS 3b). Again, we
find that the higher anti-immigrant pressure, the larger the marginal impact
of judicial independence (see the supplementary materials).

Again, the supplementary materials contain a series of robustness checks
excluding observations from 2015 and 2016, new member states, countries with
a Mediterranean coastline, and randomized inference. It should be noted,
however, that in contrast to the case of final instance recognition rates, the
effect of judicial independence on first instance recognition rates crucially
depended on the inclusion of those member states that joined the EU in or after
2004. However, we found no meaningful subset of new member states, such as
the Visegrad 4 or Central Easter European member states, which by itself triggered
a loss of significance, and therefore conclude that the foreshadowing effect is in
large part statistically driven by the entire set of ‘new’ member states.

Overall, the empirical results confirm most of our hypotheses: Stronger
anti-immigrant pressure decreases asylum recognition rates at both the
first and final instances (HYPOTHESIS 1). Independent courts, on the other



Table 2. First instance.

m

@

3)

4) )

VARIABLES Jl only Al only JI & AIP JI*Al Marginal Effects
Judicial Independence (standardized) 0.0369%** 0.0354** 0.0357%* 0.0341%*
(0.0143) (0.0142) (0.0142) (0.0142)
Anti-lmmigrant Pressure (standardized) —0.0224%** —0.0221%** —0.0224*** —0.0248***
(0.0047) (0.0047) (0.0046) (0.0049)
JI* AP —0.0057
(0.0045)
Constant —11.6255%** —11.2880%** —11.6579%** —11.6638***
(1.7025) (1.6907) (1.6933) (1.6922)
Observations 3,683 3,683 3,683 3,683 3,683
R-squared 0.1335 0.1385 0.1411 0.1416
Number of DesOri 1,067 1,067 1,067 1,067
Controls Yes Yes Yes Yes Yes
Fixed Effects DesOri & Year DesOri & Year DesOri & Year DesOri & Year DesOri & Year

Robust standard errors in parentheses.
*% ) 20,01, ** p<0.05, * p<0.1.
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hand, show a positive impact on both final (HYPOTHEIS 2a) and first instance
(HYPOTHESIS 3a) recognition rates. Independent courts further moderate the
negative effects of anti-immigrant pressure both at the appeal stage
(HYPOTHESIS 2b) and at first instance (HYPOTHESIS 3b). This last observation
supports our argument of a ‘liberal foreshadowing'’ effect of an independent
judiciary, and underlines that the shielding effect of independent courts is
especially important when anti-immigrant pressure is high.

Conclusion

We set out to examine the extent to which an independent judiciary can act
as a life buoy for refugee rights when the tide of anti-immigrant pressure is
high. In particular, we sought to assess whether differences in the level of
judicial independence could be shown to have a significant effect on
refugee status determination outcomes. We built our investigation on exist-
ing research that has demonstrated different ways in which courts, judges
and legal systems can influence refugee status determination (Camp Keith
et al., 2013; Hamlin, 2012, 2014; Ramji-Nogales et al., 2011), complementing
these studies through a large-N study of the impact of variations in the rela-
tive independence of courts on refugee recognition outcomes.

Our findings demonstrate that anti-immigrant pressure leads to lower
asylum recognition rates at both the first and final instance decision-
making stages of the asylum process, even when we control for other
factors (including the protection needs of applicants). This suggests that
neither asylum officers nor judges are immune to such pressure. While exist-
ing research has focused on the role of conservative parties in government or
successful far-right challenger parties, we have shown that anti-immigrant
pressure reduces asylum recognition rates apart from these party dynamics.

We then went on to show that the presence of courts that are relatively
independent from government interference shields refugees from anti-immi-
grant sentiments, in two ways. Directly, by overturning - on appeal - decisions
on asylum applications wrongfully rejected at the first instance (more indepen-
dent courts overturn more decisions). More surprisingly, we also found empiri-
cal support for an indirect ‘judicial foreshadowing’ effect. It seems that the
more independent the courts are, the less likely it is that first instance
decision-makers will succumb to anti-immigration sentiment or pressure for
tighter restrictions. Greater judicial independence appears to create an
environment in which de-politicized decision-making is valued more highly,
including at the first instance stage of the asylum process. Finally, the data ana-
lyzed here also support the claim that the effect of judicial independence is
strongest when anti-immigration pressure is particularly high.

Overall, our findings suggest that, in the context of higher levels of judicial
independence, asylum decisions are less likely to be influenced by political
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pressure and more likely to be determined by legal norms and fundamental
human rights considerations. The flipside of this is that when judicial inde-
pendence is under attack and more limited, this can be expected to have
serious implications for refugees who, as consequence of wrongful decisions,
may have to pay the price of refoulement, i.e., being sent back to a place
where they could face persecution or degrading treatment.

Our findings have important implications at a time when many countries
are experiencing some of the largest refugee inflows in their history and anti-
immigration pressure is on the rise.'* At the very same time, judicial indepen-
dence has come under populist attacks and the roles of judges and lawyers
have been challenged - not just in Central Eastern Europe (Kovacs & Schep-
pele, 2018; Petrov, 2021) and post-Brexit Britain (Breeze, 2018), but also more
generally (Lacey, 2019; Prendergast 2019). While the cases of Poland and
Hungary have attracted most of the attention in this context, this paper
has demonstrated that levels of judicial independence — especially those of
lower courts — fluctuate in other member states as well, which is a useful
reminder that a country’s judicial independence is not a given, but something
that must be cultivated and sustained through the daily actions of both
judges and members of government. When the government tries to
influence court decisions, or when the courts are unwilling or unable to
resist political pressure, judicial independence declines. Our analysis has
shown that even small fluctuations in the level of independence in the
lower courts of member states, where such issues are less of a concern for
the public but also in academic debates yet, can have tangible effects on
the protection of fundamental rights of asylum-seekers and refugees. This
paper can therefore serve as a timely reminder of the crucial role the
courts play in protecting minority rights, particularly during times of heigh-
tened populism and anti-immigrant sentiment. It also reminds us that judicial
independence and the rule of law cannot be taken for granted.

Notes

1. It is usually only in the case of serious procedural flaws can rejected asylum-
seekers challenge their second instance decision at a higher court in third
instance. In the case of severe human rights violations, some EU member
states allow a review at their highest national court, usually a constitutional
court (AIDA, 2020).

2. Sweden is certainly an outlier and scholars have shown that majoritarian
dynamics usually are to the detriment of refugees and migrants who cannot
vote (Barry, 1995, p. 103).

3. There are forms of interference, such as amicus curiae briefs, which are foreseen
under the law.

4. In Germany, the Bundesamt fiir Migration und Fliichtlinge responded to an
increased inflow by hiring new case workers and more than tripling its staff
from 3,000 to 10,000 (Bayrischer Rundfunk, 2020). The newly-hired staff often
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10.

11.

12.

13.

14.

had no relevant experience and were poorly trained, to the detriment of many
asylum decisions: 35% of rejection decisions were overturned by the courts in
2018. This provoked heavy criticism of the work of the BAMF and parliamentary
questions in the Bundestag.

. We document the evolution of anti-immigration pressure per country over time

in the supplementary materials.

The independence of higher and lower courts is not necessarily correlated, as the
reasons for and consequences of undermining the independence of the higher
and lower courts differ significantly. For instance, it has been shown that lower
courts tend to be under attack much more often than higher courts (Fiss, 1993,
p. 63), and arguably higher courts benefit from stronger public support. Encroach-
ing on their independence is therefore considered more ‘costly’ for governments.
On the other hand, actors that are seeking to make a big impact on the consti-
tutional setup of a country tend to focus on the higher courts; having little interest
in the lower courts, they leave them alone (Fiss, 1993, pp. 68-69).

. The World Bank does not publish GDP per capita data in 2010 USD on Syria, so

we used the corresponding estimates from the CIA World Factbook.

Datasets that measure the openness/restrictiveness of asylum laws such as
DEMIG (DEMIG, 2015) or IMPIC (Helbling et al, 2017) do not cover our
timeframe.

We chose additive conditions to avoid differences in the coefficients arising from
different samples when comparing regressions on first or final instance decisions.
Approval rates are calculated as approval at both the first and final instance,
divided by overall decisions in the first instance. For Sweden, this measure
exceeds 1 for some years, because some cases at the final instance are
pushed to the following year.

To facilitate a comparison of coefficients, in our statistical analysis we used stan-
dardized versions of these variables, which have a mean value of 0 and a stan-
dard deviation of 1.

Strictly speaking, our way of calculating the marginal effect of judicial independence
(or anti-immigration pressure) additionally assumes that the coefficient of anti-
immigration pressure (or judicial independence) is held constant at its average level.
As we note in the supplementary materials, this loss in significance is mainly
driven by 2 observations: Afghan applicants to the Czech Republic in 2014,
and Vietnamese applicants to Poland in 2010. When excluding these obser-
vations, the coefficient of judicial independence is marginally significant.
Please note that the inflow of Ukranian refugees since 2022 is not part of this
analysis, given our timeframe of analysis and the fact that these are currently
not undergoing refugee status determination procedures but are protected
under the EU’s Temporary Protection Directive.
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