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Rose Khan looks at how the law interprets and defends sexual violence

crimes committed by female perpetrators and against male victims.  She

draws attention to gender as an instrumental component in understanding

the prosecution of male and female perpetrators of conflict-related sexual

violence.  

Sexual violence has long been considered and generally prosecuted as a

crime committed by men against women. However, the international

community is becoming increasingly aware of the sexual violence crimes

perpetrated against men and boys, and the prevalence of female

perpetrators of conflict-related sexual violence.
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Conflict-related sexual violence in international law 

All forms of sexual violence are prohibited in international humanitarian

law and human rights law, while international criminal law prosecutes

individual perpetrators of sexual violence crimes. Since the 1990s, the

international legal framework has seen significant improvements through

the case law of the International Criminal Tribunal of Yugoslavia (ICTY)

and the International Criminal Tribunal of Rwanda (ICTR).

The jurisprudence in the ICTR was the most progressive on sexual

violence in war and conflict within international law, particularly the

decision in the case against Jean-Paul Akayesu. The Akeyesu case was

the first to establish the conceptual definition of rape under international

law and to convict a defendant of rape as both a crime against humanity

and an act of genocide.

It set an important precedent for future criminal tribunals and paved the

way for other acts of sexual violence to be prosecuted as crimes of

genocide. Based on the aforementioned case law, the Rome Statute of the

International Criminal Court (ICC) also included an extensive list of

conflict-related sexual violence crimes within its mandate.

Despite this progress, the legal prohibitions against conflict-related sexual

violence rarely result in prosecutions, and both formal and informal legal

prohibitions appear to have little effect in dissuading sexual violence in

conflict.

Furthermore, there exists an implicit gender

bias within international law, which

solidifies the widely held belief that men are

https://www.icty.org/
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perpetrators and women are victims, which

prevent it from providing justice to all

victims of conflict-related sexual violence.

Male victims of conflict-related sexual violence

Men are often perceived as the perpetrator class, limiting them from being

seen as a group having rights claims as sexual violence victims. This is

buttressed by gender norms that define men as strong combatants able to

exert power over others, particularly through the use of force. Male sexual

victimisation can take many forms, including, but not limited to, rape,

sexual slavery, enforced masturbation, mutilation or other forms of

trauma to the genitals.

Despite male victimisation being documented in nearly all contemporary

conflicts, including the Balkans, Central Africa, Colombia, Libya, and Syria,

there continues to be an almost exclusive focus in international legal

cases on the effect of conflict-related sexual violence on women and girls.

Most recently, during conflict in Ukraine, men and boys have been

identified as victims of sexual violence by Russian soldiers. Pramila

Patten, the UN special representative on sexual violence in war, urged

survivors to come forward, insisting that ‘todays documentation will be

tomorrows prosecution.’ However, to date, sexual violence against men

and boys has received scant recognition in international courts, as

evidenced by the inconsistent charging of these crimes.

Despite the fact that international criminal jurisprudence does not create a

distinction based on the victim’s sex, international instruments, and

customary international law still exclude men as victims of conflict-related

https://international-review.icrc.org/sites/default/files/irrc-894-dolan.pdf
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sexual violence. Gender neutrality in the definition of wartime rape does

not protect against the pervasive and symbolic constructions of male and

female sexuality. Sexual assault against males has been charged under a

number of treaty provisions that minimize the sexual aspect of the crime,

instead characterising sexual violence against men under crimes such as

torture.

Sexual violence against men accounted for 40

per cent of sexual violence cases considered at

the ICTY, yet the focus remained on female

victims in the majority of judgements

addressing sexual violence.

At the ICC, in the Muthaura and Kenyatta case, following post-election

violence in Kenya, defendants were charged with rape of men and other

forms of sexual violence, such as forced circumcision and penile

amputation. However, the Pre-Trial Chamber accepted the charge of rape

but failed to recognise other forms of sexual violence. The judges insisted

that not every act that targeted a part of the body generally associated

with sexuality constituted an act of sexual violence.

In the Lubanga case, the Congolese militia leader Thomas Lubanga was

convicted in March 2012 of war crimes for enlisting and conscripting

children under the age of fifteen and using them in hostilities in the

https://philpapers.org/rec/GORIVW
https://www.icc-cpi.int/kenya/kenyatta
https://www.icc-cpi.int/fr/court-record/icc-01/09-02/11-382-red
https://www.icc-cpi.int/fr/drc/lubanga
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eastern provinces of Democratic Republic of Congo. Men and women

were identified as victims of sexual violence, however the judgement did

not include any reference to men or women, instead the emphasis was

placed on the sexual violence committed against girls. The only mention

of boys as victims of sexual violence was in a footnote of the judgement.

The Bemba case signalled hope where sex crimes against men, women

and children were reportedly used to terrorise the civilian population

during the conflict in the Central African Republic; it was the first case to

heavily focus on sex crimes, rape as a war crime and a crime against

humanity, as well as the sexual violence perpetrated against men. The

language used in the judgement specifically stated that civilian men and

women were raped, demonstrating salient progress in the characterization

of sexual violence crimes. However, though Bemba was charged with the

rape of men, women and children, these charges were later dropped.

Female perpetrators of conflict-related sexual violence 

Conversely, women’s experience of war has been viewed through their

perceived victimisation, limiting recognition of them as perpetrators of

violence. However, women and girls are capable of committing acts of

violence in times of conflict, including sexual violence against male and

female victims. Several studies have identified girls and women as the

perpetrators and co-perpetrators of such violence.

Sexual violence perpetrated by women and girls has been documented in

a number of countries including DRC, Germany, Liberia, Poland, Sierra

Leone, Rwanda, and the former Yugoslavia. A 2010 population-based

survey in the DRC indicated that 41 per cent of female victims and 10 per

cent of male victims reported that they had been sexually victimised by

female perpetrators. Moreover, research conducted on patterns of sexual

violence in Sierra Leone found that women participated in 19 per cent of

rapes, and 25 per cent of gang rapes.
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However, there is a distinct gender bias in the perception of female

perpetrators as either an exception to the rule, as lacking agency, or

somehow abnormal. Research has shown that post-war trials and

tribunals of female perpetrators present a greater tendency to

psychologise defendants and their motives, in comparison to their male

counterparts, shifting the discourse from criminality to femininity.

Legal researcher Natalie Hodgson conducted research into criminal

proceedings against six female defendants prosecuted before

international tribunals and found that gender significantly shaped legal

discourses of their offending behavior. Three gender narratives emerged:

monster narratives, mother narratives and wife narratives.

The behaviour of some female perpetrators of

international crimes is considered such a

deviation from femininity that their

behaviour is framed as ‘other’ to femininity

and what it means to be a woman; instead

they are characterised as monsters and as

psychologically disturbed

One such example, Dr Herta Oberheuser was reported to have committed

a number of crimes of torture against female prisoners in Auschwitz,

http://www.ejil.org/pdfs/31/2/3060.pdf
https://philpapers.org/rec/HODGJO
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including rubbing glass into wounds, and removing vital organs. She is

often depicted as a mentally unstable monster, not human, nor woman. In

these cases, defendants are treated more harshly because of their willing

transgression from feminine norms. However, courts have also

recognised the role of gender in establishing criminal responsibility and in

sentencing decisions, whereby defence strategies have occasionally

focused on gender stereotypes to deny charges or even elicit lighter

sentences.

Existing literature suggests that the crimes committed by female

perpetrators are frequently attributed to outside factors rather than to

female agency. Pauline Nyiramasuhuko, formerly the Rwandan Minister

for Family Welfare and the Advancement of Women was sentenced to life

imprisonment by the ICTR for her leading role in the genocide. The Trial

Chamber found Nyiramasuhuko guilty of several sexual violence offences,

including rape as a crime against humanity.

The ICC did convict her of rape as a crime against humanity but only for

her command role in inciting male troops and militia to carry out the rape

of women, therefore leaving traditional gender structures, of who is the

victim and perpetrator, in place. She later claimed in a BBC interview that

she was unable to commit such crimes because she was a woman, a

mother, incapable of harming a chicken and powerless in a male

dominated government.

Before the ICC, Simone Gbagbo and her husband the former President of

Ivory Coast, Laurent Gbagbo were both charged with international crimes

committed during the post-election crisis, including sexual violence.

Simone Gbagbo was charged with four counts of crimes against

humanity, including one count involving rape and other forms of sexual

violence. She is often referred to as the alter ego of her husband and

called Mrs Gbagbo. This is a way of reinforcing gender stereotypes about

her secondary role, as the wife of a powerful man perpetrating violence,

rather than as an independent actor.
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The role of gender in prosecutorial cases addressing conflict-related

sexual violence 

When a woman is charged with international crimes it raises gender

considerations that are rarely asked when the accused is a man. It

exposes long held legal and societal misconceptions about who is

capable of perpetrating such crimes.

It challenges the idea of men as agents and women as victims of crime,

deconstructing the binary understanding of men, masculinity and violence

on the one hand, and women, femininity and vulnerability on the other. It

undermines gender norms that cast women as fragile, powerless and

incapable of violence.

Gender is an instrumental component in

understanding the prosecution of male and

female perpetrators of sexual violence. The

heavy focus on women as victims has tended

to overlook male victims of sexual violence

crimes. Although sexual violence against men

can be prosecuted under the current legal

frameworks, justice for male victims remains

inadequate.
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The aim of drawing attention to female perpetrators and male victims of

conflict-related sexual violence is not to underestimate the importance of

recognising and protecting female victims of these crimes, rather it is to

highlight how the law interprets and defends sexual violence crimes

committed by female perpetrators and against male victims.

The legal characterisation and sentencing of a crime should be contingent

upon the crime committed and not the sex/gender of the victim or

perpetrator.

The views, thoughts and opinions expressed in this blog post are those of

the author(s) only, and do not necessarily reflect LSE’s or those of the LSE

Centre for Women, Peace and Security.
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