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Abstract 
Privileges that aim to enhance journalist and media freedom can also undermine it if their administration necessitates 

gatekeeping of the status of journalist. This article examines this paradox of privilege on the basis of a selective survey of 

three areas of law: protection of journalistic sources, defamation, and protection of journalists. It argues that there exists a 

“privilege paradox” whereby journalism and the media need special protection in order to fulfil their democratic function, 

but that awarding of this privilege can create vectors of control through gatekeeper control of access to the profession. The 

article shows that journalism privilege can be based on the status of the person of the journalist, or on the genre or activity of 

journalism through various forms of judicial discretion and also accreditation. There are numerous examples with respect to 

the award of privileges that incorporate protections for media freedom. As journalism privilege is redefined, a functional 

notion of journalism will be required, but this is not sufficient for all journalistic and media privileges. 

  

 

1. Introduction: The paradox of “media privilege” 

The terms “journalist privilege” and “media privilege” have contested meanings. They often refer to specific privileges and 

protections relating to the identity of sources, or defences in relation to personality rights claims. In this article I will adopt a 

wider definition of journalism and media privileges to denote all special treatment in law that is based on the status or 

function of journalism or the activities carried out by media. According to the European Media Observatory of the Council of 

Europe, “media privilege” is understood to mean all provisions that: (1) guarantee through special information rights that 

media are able to fulfil their opinion-shaping function; (2) ensure through special protective instruments of a procedural 

nature that freedom of the media is safe from state interference; and/or (3) prevent people affected by media reporting from 

being able to suppress it by reference to general provisions of civil or criminal law without any consideration of the media’s 

freedom to communicate.1 

http://uk.westlaw.com/WestlawUk/Journals/Publications/European-Human-Rights-Law-Review?contextData=(sc.Search)


  

 

 

 

 

  

The US Supreme Court has tended to resist special institutional protection for journalism or the media,2 but in Europe the role 

of the press in a democracy justifies such support, including through positive interventions by the state. Behind the US 

position lies the assumption that any attempt to endow journalism or the media with “institutional rights” in recognition of 

these important functions potentially opens a door to censorship by offering whoever defines the status of journalist control 

of access to the privileges necessary for journalism.3 This is the paradox of journalism privilege: creating institutions and 

rules to *E.H.R.L.R. 524 provide protection and special status may lead to sovereign control. Thus, whilst in democracies, 

journalism privileges such as source protection, defences in defamation claims and shelter from arrest or violence can protect 

the independent fourth estate, the same journalism privileges may enable those that control access to privileges to award them 

only to a cadre of regime propagandists, who set the agenda and frame public debate. 

  

As delivery technologies change, the nature of journalist privilege, and who enjoys it is changing. Whereas in the past few 

people could access technologies of dissemination associated with the special status of journalist, now access to publication is 

as universal as smartphones. Thus not only citizen journalists and bloggers but “influencers”, campaigners and human rights 

defenders increasingly claim journalism privilege, raising new questions about media privilege. Should privileges be 

extended to all those claiming to fulfil a journalistic function, or restricted to those that serve the public interest, and if the 

latter, who decides whether the public interest is indeed served? 

  

The academic and legal literature on journalism privilege4 has focused on source protection.5 In fact, multiple areas of law 

including data protection,6 intellectual property and market abuse7 contain exemptions for media and journalists.8 This article 

examines how the award of journalism privilege works in practice by examining source protection, defamation and protection 

of journalists. It shows that journalism privilege can undermine media freedom but does not necessarily do so. 

  

The virtues of various approaches to defining journalism have long been a subject of theoretical dispute. The settled view of 

the US Supreme Court is that special institutional rights for the press should be avoided because they are inherently 

dangerous to free expression, create inequality between journalists and other speakers and facilitate media control.9 For the 

European Court of Human Rights and other international human rights bodies, in contrast, journalistic freedom is an 

instrumental freedom, enjoyed insofar as journalists serve the public interest, which requires a determination as to whether 

journalism is in fact being pursued. Thus, privilege is linked to professional standards, and the identity of whomever should 

determine questions of professional eligibility is contentious.10 

  

If journalism is seen as socially beneficial and therefore to be privileged, this naturally begs the question of who decides what 

journalism is and who is a journalist. In many countries, enhanced legal privileges and protections have been granted to those 

engaging in a defined set of journalistic activities, rather than professional membership.11 In other countries, where 

professional membership determines privilege, access to professional associations is as a result more politicised. In Hong 

Kong in September 2020, for example, a proposal to redefine who would qualify for status as “media representatives” was 

dismissed by the Hong Kong Foreign Correspondents Club as “another step in the erosion of Hong Kong’s once cherished 

press freedom”.12 Mandatory accreditation of journalists has been held to be contrary to freedom of expression in multiple 

jurisdictions.13 

  

In practice, as we shall see, legal protections and privileges for journalism are awarded in a variety of ways. They may be 

awarded on the basis of belonging to a professional association or union, possession of an educational credential, on the basis 

of behaviours, purpose or function or on the basis of genre of output. Tests for what constitutes journalism are specific to 

areas of law: defamation law may contain public interest defences and “responsible journalism” tests that incentivise good 

journalism by granting protection only to publishers that meet professional standards. Laws that protect journalists from 

obligations to reveal sources or from protection from harassment or arrest may be based on the definition of activities and 

functions that relate to information dissemination to serve public rather than private interests. 

  

This article will survey approaches to definition of a journalist in relation to source protection, defamation and protection of 

journalists. The aim is not an exhaustive comparative analysis, but rather a selective overview with some illustrative 

examples.14 I will examine whether there is evidence that journalism privilege leads to journalism control, and what forms of 

protection are in place to mitigate the potential for control. 

  

 



  

 

 

 

 

2. Protection of sources 

Many countries have passed “shield laws” permitting journalists to protect the identity of sources in criminal trials. The 

Goodwin case15 underlined the importance of source protection for sustaining the watchdog role of the press and UNESCO 

has identified this as one of the key challenges for media freedom.16 Bloggers have claimed similar protection, prompting a 

debate about whether definitions based on profession, function or medium should be adopted in awarding source protection 

privileges. In this section I review some approaches to source protection revealing the wide range of approaches to protection 

of sources, and to the “Catch 22”17 whereby protection leads to control. 

  

Source protection laws vary in intensity between US states, precisely because many argue that they should not be reserved to 

journalists or even journalism. At times the question of whether source protection can be granted hinges on whether a judge 

can be convinced that journalism was being pursued. For example, in the case of Tracy v Missoula, a judge granted shield 

protection to a student who argued that she should be considered a journalist since she intended to sell her video footage.18 

The Reporters Committee for a Free Press summed up the situation in the US: 

  

”Shield laws usually have specific limits that exclude some journalists or certain material from coverage. For instance, some 

of the statutes define ‘journalist’ in a way that only protects those who work full-time for a newspaper or broadcast station. 

Freelance writers, book authors, Internet journalists, and many others can be left in the cold and have to rely on the First 

Amendment for protection.” 19 

  

Thus even in the US some states do word their source protection laws in ways that single out professional journalists for 

special protection, but arguably the internet is leading to a drift towards a functional definition. 

  

Source protection of journalists is guaranteed under the art.197(1)(iii) of the Constitution of Japan not in terms of a 

journalism-specific law but as an aspect of professional confidentiality: a witness may refuse to testify in cases concerning 

technical or professional secrets. Section 15(2) of the Press Council of India Act 1978 provides protection from journalists 

being forced to reveal their sources but this is only applicable to proceedings before the Press Council. No protection is 

available to journalists in judicial proceedings where they may face a contempt of court charge if they do not reveal their 

sources.20 In each of these cases judges define ultimately who is a journalist, but in practice they often defer to professional 

membership. 

  

According to art.41 of the Russian Law on Mass Communication, editors are not entitled to divulge information provided by 

the citizen with the condition of keeping it secret. Whilst the rules appear to support protection of sources, the circumstances 

when journalists are obliged to reveal them are very wide: the editorial office is obliged to keep the source of information 

secret unless the corresponding request was received from the court in connection with a case in progress. 

  

In the UK, journalists have the right to protect their sources under conditions of proportionality for legitimate aims in 

accordance with the European Convention on Human Rights.21 There is no immunity under ECHR standards, but any request 

to disclose sources must meet the standard of a pressing social need and be necessary in a democratic society. The Contempt 

of Court Act 1981 creates a general protection regime that places limits on powers of courts to require the disclosure of 

information, requiring individual judges to balance freedom of expression and rights to protect sources with justified calls for 

disclosure based on prevention of crime or disorder. The Police and Criminal Evidence Act (PACE) refers to a journalistic 

right to protect sources but does not define journalism: it has been repeatedly deemed too difficult to define journalism in 

statute.22 Therefore, whether source protection is ultimately afforded depends on judicial discretion regarding whether the 

source material is journalism. Judges tend in practice to take into account formal employment and membership of the 

profession along with a functional assessment of activities. 

  

International human rights bodies are united in their support for source protection but divided between those that favour a 

wide view of journalism and the protection of non-professional journalists, and those that tend to argue for protection of 

professional journalism. UNESCO argued for a definition of “acts of journalism” rather than having the status of journalists 

determine access to source protection.23 The international free expression NGO “Article 19” adopts a broad view of 

journalism,24 adopting the view that source protection should be afforded to “journalists, and others who obtain information 

from confidential sources with a view to disseminating it in the public interest”. This framing is more function based, 

extending to any person (irrespective of profession) distributing information in the public interest.25 

  

http://uk.westlaw.com/Document/IB284B531E42711DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I38C9C0AD773A4385868CB431E132B1A7/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I38C9C0AD773A4385868CB431E132B1A7/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I602C5F80E42311DAA7CF8F68F6EE57AB/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I602C5F80E42311DAA7CF8F68F6EE57AB/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I601F6730E42311DAA7CF8F68F6EE57AB/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)


  

 

 

 

 

The UN Special Rapporteur on the Right to Freedom of Opinion and Expression highlights the need to consider 

contemporary changes in the media landscape: 

  

”Historically, States have enabled a professional class of journalists to invoke the right, but the revolution in the media and in 

information over the past 20 years demands reconsideration of such limitations … The protection available to sources should 

be based on the function of collection and dissemination and not merely the specific profession of ‘journalist’. The practice of 

journalism is carried out by ‘professional full-time reporters and analysts, as well as bloggers and others who engage in forms 

of self- publication in print, on the Internet or elsewhere.’” 26 

  

In Recommendation No.R(2000)7 of the Council of Europe Committee of Ministers to Member States on the Right of 

Journalists not to Disclose their Sources of Information, the Committee of Ministers focuses on the “requirements for an 

adequate protection of the right of journalists not to disclose their sources of information” as disclosure may cause a chilling 

effect on sources to provide journalists with information.27 The problem of the chilling effect was outlined in the Goodwin 

judgment: “[w]ithout such protection, sources may be deterred from assisting the press in informing the public on matters of 

public interest. As a result, the vital public watchdog role of the press may be undermined and the ability of the press to 

provide accurate and reliable information may be adversely affected”.28 

  

The operation of shield laws is therefore one area where careful consideration should be given to a “Catch 22” whereby 

definitions of journalism reinforce official gatekeeping of the journalism profession or provide a means for discrimination or 

exclusion of alternative voices. We have seen that there is a very wide variety of legal structures and approaches to source 

protection, but also that there is a general tendency to shift over time towards a functional definition in which access to the 

privilege is determined by courts, without deference to professional accreditation. In most democracies considered here there 

is a general acceptance that judges should not reward formal membership of the profession with the privilege of source 

protection but should rather identify if a journalistic function was being performed. But as Oster29 points out, granting such a 

privilege indiscriminately is likely to result in it being watered down. For the purposes of source protection, classification as 

a journalist must be reserved for diligent, responsible attempts to inform the public of verified information that they have a 

genuine interest in receiving. In the case of source privilege, therefore, the paradox of privilege is resolved by judges acting 

independently to apply a functional definition of journalism as an activity, rather than falling back on professional status. 

  

 

3. Defamation 

That journalistic freedom is not absolute is nowhere more evident than with respect to defamation laws which enable those 

who claim their reputation has been damaged to seek compensation. Put simply, journalism should not be malicious, it should 

pursue public interest objectives, and seek truth, and libel law is an important part of the framework that ensures it does so. It 

rarely requires professional membership, or a definition of journalistic activity per se in order to benefit from those defences, 

but such membership may help persuade a judge in individual cases that the activity pursued was public interest journalism. 

*E.H.R.L.R. 528 

  

According to the United Nations Human Rights Committee: 

  

”[defamation] laws, in particular penal defamation laws, should include such defences as the defence of truth and they should 

not be applied with regard to those forms of expression that are not, of their nature, subject to verification … consideration 

should be given to avoiding penalizing or otherwise rendering unlawful untrue statements that have been published in error 

but without malice. In any event, a public interest in the subject matter of the criticism should be recognized as a defence.” 30 

  

Notwithstanding the influence of these international standards, a wide variety of national (and regional/federal)31 practices has 

persisted. Legal reforms in the post-war period have been influenced by the development of the US approach during the 

twentieth century. In the US, under qualified privilege, a statement may be defamatory, but because of particular 

circumstances, would not be actionable under defamation law. However, if the statement is made with actual malice,32 then 

the speaker will no longer be entitled to this privilege. Journalistic practice has evolved in part to conform to standards under 

which the defence would succeed. 

  

In the UK the “responsible journalism” test was seen as a way of protecting journalists and editors from defamation claims 

when they have reasonably checked and sourced a story, even if it subsequently turns out not to be true, as long as they are 

http://uk.westlaw.com/Document/IB284B531E42711DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)


  

 

 

 

 

published without malice.33 It has since been superseded by a more subtle test under the Defamation Act 2013, according to 

which editors can use the defence if they can prove that “[t]he statement complained of was, or formed part of, a statement on 

a matter of public interest”, and that “they reasonably believed that publishing the statement complained of was in the public 

interest”. Whilst strictly speaking this defence is not restricted to accredited journalists, in practice, editors will be in a better 

position to use the defence if they tried to verify the relevant facts and their reporting is neutral and balanced, i.e. if they 

apply the professional standards required by ethical journalism.34 As another example, a 2004 case established that 

defamation in Canada should take into account whether a journalist conforms to “the professional standards of a reasonable 

journalist”.35 

  

In effect, “responsible journalism” tests such as these outline a function-based approach to journalism. Judges are concerned 

with establishing not the status of the person but whether professional standards have been followed. There remain numerous 

examples of countries that persist with defamation laws that are skewed to protect the powerful or tend in practice to a 

definition of journalism restricted to professional membership, and judges may simply defer to professional bodies—or 

government accreditation—when individuals claim to be journalists. But the shift to a function-based definition of 

journalism, coupled with the widespread use of public interest tests, incentivises self-regulation of responsible 

communication without a state definition of what constitutes responsibility, and opens enjoyment of journalistic privilege to a 

wider variety of actors than the “official” media. Once again, the paradox has been unpicked by a shift to a more 

function-based award of the privilege, applied by independent judicial authority.  

  

 

4. Protection of journalists 

All states have a duty to protect those on their territory from violence. In the light of the particular dangers faced by 

journalists,36 some have adopted specific regulations to ensure the protection of news professionals. As well as physical 

protection, some countries have developed specific protection from detention or arrest for journalists, and specific rules and 

definitions apply in armed conflicts where military institutions operate accreditation schemes.37 Such rules engage the 

journalism privilege paradox in a particularly stark way, because a decision to remove the privilege of protection could result 

in injury or death. 

  

Numerous international bodies have reported on the importance of the protection of journalists, and asserted that states have a 

positive obligation to protect journalists in particular from violence, intimidation and wrongful arrest derived from a positive 

obligation to protect freedom of expression.38 A long line of consensus-based non-binding Human Rights Council and 

General Assembly resolutions have been passed on the safety of journalists, and two Security Council resolutions (1738 and 

2222) which are binding though applicable only in situations of armed conflict. According to the Human Rights Committee: 

  

”states parties should put in place effective measures to protect against attacks aimed at silencing those exercising their right 

to freedom of expression … Nor, under any circumstance, can an attack on a person, because of the exercise of his or her 

freedom of opinion or expression, including such forms of attack as arbitrary arrest, torture, threats to life and killing, be 

compatible with Article 19. Journalists are frequently subjected to such threats, intimidation and attacks because of their 

activities.” 39 

  

Regional bodies such as the OAS/IACHR have advocated for special protections for journalists. The Special Rapporteur for 

Freedom of Expression of the IACHR and the Committee of Experts and Special Rapporteurship of the IACHR expressed in 

2018 their concern over the threats against journalist Noelia Díaz Esquivel in Paraguay a female journalist who reported on 

femicide.40 The Council of Europe recommends “detailed guidelines to member States on how to fulfil their relevant 

obligations on the effective protection of journalism and safety of journalists and other media actors”.41 Together with the 

jurisprudence of the European Court of Human Rights, these international standards have tended to favour a function-based 

definition of journalism in principle, but in practice when administering specific protection measures, authorities often fall 

back on existing professional accreditation schemes. There are calls for additional and more effective support for protection 

of journalists: the International Bar Association Media Freedom Panel has called for special visa protection for journalists 

and sanctions against those that breach it.42 

  

The “Catch 22” of journalism privilege is most dramatically evident in countries—such as Colombia and Mexico—where 

publicly funded journalist protection schemes are a lifeline for brave journalists threatened by extra-judicial killings and 

organised crime, and where a government redefinition of who benefits from such a scheme could have fatal consequences by 

http://uk.westlaw.com/Document/I85D47C40B09F11E280A6F376A946814B/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)


  

 

 

 

 

removing protection.43 Journalism protection requires a definition of who should benefit, but the wrong approach to defining 

the category of actors who qualify as a journalist can have far-reaching, direct and indirect chilling effects. *E.H.R.L.R. 530 

  

Mexican Federal Law defines journalists expansively as: 

  

”People, as well as media outlets—whether public, community, private, independent, university, experimental or any other 

sort—whose work consists in gathering, generating, processing, editing, commenting, opining, disseminating, publishing or 

providing information by any medium, such as print, radiofrequency, digital, or by image.” 

  

This legal definition is used to assess who should be protected.44 The definition is not restricted to professional journalists and 

includes media outlets and human rights defenders. The mechanism for journalist protection includes: the establishment of a 

council comprised of various entities/representatives, which administers the protection, such as evacuation, temporary 

relocation, protection of property of journalists under threat. Such bodies, if they are truly independent, separate definitions 

of journalism from state and judicial authorities and derive legitimacy from civil society. 

  

In India, although there is no nationwide law that provides journalists with protection, there are examples of federal and local 

innovation. Maharashtra State passed the Maharashtra Media Persons and Media Institutions (Prevention of Violence and 

Damage or Loss to Property) Act in 2017. The Act “recommends punishment of up to three years or a fine of up to Rs 50,000 

or both in case of attack on media persons on duty”. 45 In Lebanon, art.6 of the Publications Law (No.330/1994) prohibits 

pre-trial detention for all speech crimes occurring in media covered by law no matter the length of imprisonment.46 This 

provides some protection from detention for media workers as defined by the relevant judge. 

  

Reporters Without Borders encourages adherence to UN Security Council Resolution 2222 (2015) in the development of 

national legislation that seeks to protect journalists and associated media personnel in armed conflict reiterates the rights that 

should be afforded to “journalists, media professionals and associated personnel as civilians”.47 The resolution focuses mainly 

on a reporting obligation, and affirmation of a range of commitments to the importance of journalist protection. In practice,  

the resolution recalls that journalists should be protected like other civilians. It also acknowledges that they face particularly 

heightened threats in some circumstances. The grey area that arises concerns whether and to what extent the heightened 

threats justify specific resources of protection.48 

  

In some circumstances journalism protection can trigger a closure of journalistic profession and empower only a cadre of 

privileged protected journalists selected by the government. For example, when Iraq introduced a Journalist Protection Bill in 

2011, there was international criticism from human rights and free expression NGOs. Article 19, for example, explicitly 

stated that this approach, by defining journalism in relation to a professional association, violated international freedom of 

expression standards.49 

  

UNESCO has also published a report supporting protection for journalists but expressing concern that the mode of defining 

journalists should not be controlled by the state. UNESCO favours a broad, inclusive definition of journalist and those to 

whom protection should be extended.50 In some countries, safety mechanisms go beyond this and cover different populations 

at risk (Colombia), those attacked for exercising their profession (Italy) and those targeted by certain groups (such as illegal 

or clandestine security groups, as in Guatemala). 

  

In summary, protection of journalists, like source protection and public interest defences, raises yet again what might be 

referred to as the journalism privilege paradox. Protection requires a definition, and yet definition establishes a potential 

vector of control. There is widespread awareness of this problem, and there are examples of mitigation. With respect to the 

protection of journalists, it is not practical to rely on judicial discretion in order to decide if any special protection is 

necessary, so the independence of the process for awarding protection should be a priority. 

  

 

5. Accreditation of journalists 

Why, it might be asked, do judges not simply reserve media and journalism privileges to members of a professional body or 

carriers of a press card? The answer—which should be clear by now—is that to do so raises concerns about censorship and 

media freedom. If judges want to protect media freedom they should use a functional definition of journalism as an activity, 

rather than a press card. Accreditation is necessary for practical reasons, but it should not become a necessary condition for 



  

 

 

 

 

access to privileges. 

  

Accreditation schemes can fall into two traps: they could be controlled by the state or other interests, or they could favour 

professional journalists and may discriminate against new media, community media and citizen journalists and in favour of 

the economic interests of media owners.51 This section examines some definitions of journalism and the press in selected 

systems and their relationship with professional accreditation. 

  

As one might expect, centralised accreditation is a feature of more authoritarian countries. In the Russian Federation, for 

example, some journalistic privileges are restricted to those approved not only by media owners, but also by government 

agencies. According to art.2 of the Law on Mass Communication, a “journalist” means a person who is “involved in editing, 

creating, collecting or preparing messages and materials for a registered media outlet”, thus excluding non-professionals from 

the protections granted to journalists. The law provides an exhaustive list of rights to access and report on public bodies.52 

According to the law such privileges are not available to non-journalists and journalism requires employment on “registered” 

media. In China,53 Governments at all levels, their functional departments, and staff should *E.H.R.L.R. 532 provide the 

necessary convenience and guarantees for legitimate news gathering activities, and no organisation or individual may 

interfere with or obstruct the lawful interview activities of news organisations and their journalists in accordance with art.5 of 

the Measures for the Administration of Journalist Cards. Effectively, China operates a top-down system of control of access 

to the journalist profession, and therefore of the protections that accompany being a member of the profession. Journalists 

must reapply for accreditation every five years and can be struck off by government discretion.54 Under Singapore’s 

Newspaper and Printing Presses Act,55 a journalist is “an editor, a sub-editor, an editorial writer, a reporter and any other 

person whose business it is to edit or write for a newspaper”. Under this Act, the Government has discretion to revoke 

newspaper licences. It can also detain journalists without trial under the Internal Security Act, although the last time the 

Singaporean Government invoked these powers was in 1971. The Newspaper and Printing Presses Act was amended in 1986 

to restrict the circulation of foreign print media deemed to have published inaccurate reports of Singapore. Since 1971, the 

Singapore Government has repeatedly used defamation and libel laws to challenge foreign publications it deemed to be 

inaccurate. These publications include the International Herald Tribune, the Wall Street Journal, Bloomberg and the 

Economist. Local publications have been charged with criminal defamation.56 Singapore thus represents another example of 

licensing-based control of access to journalism status. 

  

In the US, in contrast,57 there is no government involvement in general press accreditation though different parts of the 

administration do operate local schemes. The US has repeatedly refused to adopt a statutory definition of journalism or news, 

and when questions arise regarding journalists’ privilege, a functional definition is generally adopted. Arguably, however, 

this not only makes it more difficult to control the press it also makes it more difficult to support it, for example through 

source protection. In the US, press accreditation is of limited relevance to carrying out journalistic activities and is carried out 

by several competing associations. 

  

In India, the existing legal definition of a journalist under the Working Journalists Act 195558 mainly exists to set standards of 

pay, pensions and conditions for working journalists, rather than professional accreditation. This defines a working journalist 

as “a person whose principal vocation is that of a journalist”, essentially someone who is employed by a newspaper or a news 

agency.59 Because the government pay board sets wages for journalists, this was seen as a potential form of control and 

independence safeguards have been instituted such as increasing employment security by granting longer notice periods for 

editors and journalists.60 In addition, the central government operates an accreditation scheme to manage access to press 

conferences and briefings, based on criteria such as length of professional service, size of outlet audience.61 Definitions are 

primarily media-based, rather than functional and afford protections and privileges on the basis of employment by existing 

media. Since they are operated by a committee appointed by government there is a high potential for control. *E.H.R.L.R. 

533 

  

In Japan,62 press freedom is protected under art.21 of the Constitution.63 Whilst there is no official accreditation of journalists 

there are a number of informal mechanisms for professional closure.64 In effect the Kisha Clubs bind the profession of 

journalism to state hierarchies by acting as gatekeepers to news. Whilst the Japanese press club does not have any legally 

coercive power over the media companies or journalists that form its membership, exclusive interview opportunities with 

affiliated regulatory agencies are offered to members. Press clubs are voluntary organisations, and incumbent members have 

the right to refuse new candidates such as freelance journalists, based on the decision of membership meetings. Because 

membership is necessary for access to stories, the Kisha Club system permits a form of spoon-feeding control, as 



  

 

 

 

 

cookie-cutter headlines are generated from the same news source offered by the government. It has resulted in discouraging 

diverse perspectives due to peer pressure amongst journalists, and a tendency to consensus views reinforced by the potential 

for exclusion.65 

  

In Lebanon, journalism is defined as “professional” in art.9 of the Publications Law 1962: journalism entails writing, editing, 

reporting news, and translating journalistic material including pictures and drawings. The law defines a journalist as being at 

least 21 years of age, having a baccalaureate degree and having been apprenticed for at least four years. Article 4 of the 

Audio-visual Media Law 1994 defines audio-visual media as all television and radio broadcasting operations that 

communicates to an audience signs, images, sounds, or writings of any kind provided that such communications are not 

private and are done via channels, frequencies, transmitters, networks and other visual and radio broadcasting technologies.66 

  

There is no statutory definition of journalism in UK law. There have been fierce battles over whether a press law should 

define responsibilities of the press and journalism, but the Royal Charter on the Press defines the role and recognition of 

self-regulatory bodies for the press, and it is self-regulatory bodies that define their own membership. When in 2021 the 

government attempted to introduce Online Safety Law obliging online gatekeepers to protect users, it struggled to define an 

exemption for providers of journalism, “news” and democratically important content.67 Accreditation is also provided by the 

UK Press Card Authority,68 which is an industry-controlled organisation, and the Union of Journalists also provides a 

membership card backed by a code of ethical conduct. The Press Card Authority is funded and operated by the major 

professional journalism organisations and other gatekeeper organisations such as the journalism unions. The rules of the 

organisation define an “Eligible Newsgatherer” as a person who meets the following criteria: they are working professionally 

as a media worker in the UK; their employment (or self-employment) is wholly or significantly concerned with the gathering, 

transport or processing of information or images for publication in broadcast electronic or written media, including TV, radio, 

internet-based services, newspaper and periodicals; and they need in the course of those duties to identify themselves in 

public or otherwise to official services. In the UK, as elsewhere, other bodies such as courts and Parliament offer 

accreditation and the UK Parliament offers a preferred status in the form of membership of “The Lobby” which can confer 

access privileges effectively self-regulated by members. 

  

Accreditation of journalists has thus been a focus both of attempts to control journalists and to defend them. Accreditation 

can be a way of ensuring that professional journalists acting in the public interest have access to the spaces and information 

that they need to serve democracy, but it can become a means of control. In the countries considered above, therefore, there 

are multiple instances of journalism being defined in law and a wide range of approaches to such definition. Some countries 

such as China, Russia and Lebanon operate with a legal definition of journalism which can determine whether an individual 

can access the information, people and legal defences necessary to conducting the activity of journalism. From the point of 

view of journalism freedom these are inherently problematic, and do not meet the international standards outlined in the 

previous section. 

  

The NGO the Centre for Law and Democracy issued in 2015 a Statement on Regulation of Journalists in the Arab World69 in 

which international human rights and media experts reiterated that it is not for governments to decide who is and is not a 

journalist. They argued for decentralised accreditation if accreditation is necessary at all, and that journalist syndicates and 

unions should not act as gatekeepers for the profession. Systems for issuing press cards should not be used to control access 

to the profession and should be overseen by an independent body. 

  

According to the Council of Europe: 

  

”Systems for the accreditation of journalists should be introduced only to the extent necessary in particular situations. When 

accreditation systems are in place, accreditation should normally be granted. Member states shall ensure that: a. accreditation 

operates to facilitate the exercise of journalism in situations of conflict and tension; b. the exercise of journalism and 

journalistic freedoms is not made dependent on accreditation; c. accreditation is not used for the purpose of restricting the 

journalist’s liberty of movement or access to information.” 70 

  

The UNHRC71 adopts a broad view of journalism for the purposes of accreditation and cautions against state-operated 

accreditation schemes to the extent that they frustrate the ends of a free and transparent/accountable media: 

  

”Journalism is a function shared by a wide range of actors, including professional full-time reporters and analysts, as well as 



  

 

 

 

 

bloggers and others who engage in forms of self-publication in print, on the internet or elsewhere, and general State systems 

of registration or licensing of journalists are incompatible with paragraph 3 [transparency and accountability]. Limited 

accreditation schemes are permissible only where necessary to provide journalists with privileged access to certain places 

and/or events. Such schemes should be applied in a manner that is non -discriminatory and compatible with article 19 and 

other provisions of the Covenant, based on objective criteria and taking into account that journalism is a function shared by a 

wide range of actors.” 

  

There are a number of international schemes for accreditation of journalists. The International Federation of Journalists (IFJ) 

issues an “International Press Card” for journalists from member countries, which it claims to connect journalists and offer 

assistance for journalists from IFJ affiliated organisations. Press cards are “only issued to members of national journalists’ 

unions or associations which are members of the IFJ (and are) only issued to genuine journalists who are committed to ethical 

standards and solidarity between media professionals”. Since accreditation by the IFJ is tied to membership to a journalism 

union/association, the IFJ doesn’t itself define who will constitute a journalist for the purposes of obtaining the International 

Press Card. Rather, those to whom accreditation will be granted depends on the criteria of the membership organisation in 

such individual’s home country, and whether this independent accreditation is recognised varies from country to country.  

  

In most cases, accreditation of journalists is conducted independently and has the main purpose of identifying journalists for 

the purpose of accessing events and spaces such as press conferences where space is limited. The press card per se is not in 

most cases the condition for enjoying legal privileges and protections but, if it is, this is a means of control. In many cases, 

and particularly if accreditation is vested in professional and civil society organisations independent of government and 

owners, press cards promote press freedom, as they can prevent manipulation by government bodies who otherwise tend to 

trade access to stories for favourable coverage. Where accreditation is centrally controlled and is a condition for enjoyment of 

a wider range of privileges than simply access to newsgathering, it is likely to form part of a wider system of control of 

journalism. 

  

 

6. Defining journalism in international law 

These legal developments are increasingly reflected in international law standards that recognise the censorship potential of 

professional gatekeeping and try to mitigate it. There is no settled definition of who is a “journalist” or what constitutes 

“journalism” in an international treaty or instrument. Nevertheless, international bodies and mechanisms have tried to 

establish standards in how to define journalism for the purposes of allocating privileges. 

  

The UN Human Rights Committee72 describes journalism as a “function shared by a wide range of actors, including 

professional full-time reporters and analysts, as well as bloggers and others who engage in forms of self-publication in print, 

on the internet or elsewhere”. There is a recognition that scarce resources, and in particular limited access to newsgathering 

opportunities, may necessitate accreditation, but that this should be limited in scope and independent. Under the General 

Comment 34, general state systems of registration and licensing of journalists are incompatible with freedom of expression: 

  

”(L)imited accreditation schemes are permissible only where necessary to provide journalists with privileged access to certain 

places and/or events. Such schemes should be applied in a manner that is non-discriminatory and compatible with Article 19 

and other provisions of the Covenant, based on objective criteria and taking into account that journalism is a function shared 

by a wide range of actors.” 

  

Changes in media technology have undermined media-based definitions of journalism and widened access to privileges. In 

the Report of the Special Rapporteur on the Promotion and Protection of the Right to Freedom of Opinion and Expression 

(2012),73 the UN Special Rapporteur on Freedom of Opinion and Expression stated that: 

  

”journalists are individuals who observe and describe events, document and analyze events, statements, policies, and any 

propositions that can affect society, with the purpose of systematizing such information and gathering of facts and analyses to 

inform sectors of society or society as a whole.” 

  

Such a definition of journalists includes all media workers and support staff, as well as community media workers and 

so-called “citizen journalists” when they momentarily play that role.74 The UN Special Rapporteur emphasised that journalists 

“may form professional associations to guarantee professionalism and common ethical standards” and “register for the 



  

 

 

 

 

purposes of obtaining an identification card to allow them to have access to certain events”, although these conditions may 

not be imposed by state authorities as preconditions to the practice of journalism.75 By explicitly not limiting journalism to 

professionals, and *E.H.R.L.R. 536 curtailing state involvement such a definition asserts that neither private media interests 

nor state agencies should control access to the profession. 

  

International law thus has cohered around the view that there should be specific institutional privileges for journalists, but 

that these privileges should not be in the gift of the state. It has also embraced an expansive definition to include 

campaigners, researchers and bloggers. The UN Special Rapporteur76 highlighted the evolving nature of journalism and 

highlighted the use of the terms “social communicators”, “media professionals”, “media workers”, “media practitioners”, and 

“new participants in journalism” to refer to those who perform journalistic functions.77 The Rapporteur continued: 

  

”Two categories, for example, expand beyond officially recognized journalists. First, there are those who most closely reflect 

the professional engagement in collection and dissemination: members of civil society organizations who conduct research 

and issue findings, and researchers—academics, independent authors, freelance writers and others—who regularly participate 

in gathering and sharing information publicly … Second, ‘citizen journalists’ and bloggers and other media 

‘non-professionals’ engage in independent reporting.” 78 

  

The Council of Europe has also published a number of instruments which stress that the privileged gatekeeper roles of 

journalism, the media and the “public watchdog role” should be based on the function and activity of journalism rather than 

professional status. In Recommendation CM/Rec(2016)4 of the Committee of Ministers to Member States on the Protection 

of Journalism and Safety of Journalists and other media actors, the Committee of Ministers of the Council of Europe said 

that: 

  

”the definition of media actors has expanded as a result of new forms of media in the digital age. It therefore includes others 

who contribute to public debate and who perform journalistic activities or fulfil public watchdog functions.” 79 

  

In Recommendation CM/Rec(2011)7 of the Committee of Ministers to Member States on a New Notion of Media,80 the 

Committee of Ministers suggested the following criteria for identifying media and journalists in this new landscape: (1) intent 

to act as media; (2) purpose and underlying objectives of media; (3) editorial control; (4) professional standards; (5) outreach 

and dissemination. In another recommendation,81 the Committee of Ministers defined “journalist” to be “any natural or legal 

person who is regularly or professionally engaged in the collection and dissemination of information to the public via any 

means of mass communication”. In the Explanatory Memorandum to Recommendation No.R(00)7, the Committee of 

Ministers elaborated a number of factual requirements as to who a journalist is for purposes of the recommendation.82 In a 

Parliamentary Assembly Recommendation on “Strengthening the protection and role of human rights defenders in Council of 

Europe Member States”,83 the Steering Committee on Media and Information Society noted that while the European Court of 

Human Rights does not define journalism: 

  

”it refers to a diverse range of contributions to public debate, emphasising the freedoms that are instrumental to the 

realisation of the public watchdog role traditionally played by journalists and the media in any democratic society. Whereas 

public watchdog functions were predominantly fulfilled *E.H.R.L.R. 537 by journalists and the media in the past, they are 

now increasingly being fulfilled also by other media and non-media actors.” 

  

Most recently, in a book published by the Council of Europe entitled A Mission to Inform—Journalists Speak Out, a 

“journalist” is defined as “[a] person who is regularly engaged in collecting or disseminating information to the public with a 

journalistic (public interest) purpose”.84 The Council of Europe and other international human rights bodies agree that 

journalism should be defined by function and not status. In 2021 the Council of Europe is likely to approve a new 

Recommendation that will encourage states to confer upon providers of “quality journalism” new privileges such a platform 

prominence and sustainability guarantees.85 

  

To sum up, international human rights standards, to the extent that they have considered the question, side with a functional 

definition of journalism, stating that privileges and protections should not be granted on the basis of credential or professional 

membership, but rather on the basis of the activity that is carried out.86 At the national level, however, there remain a range of 

approaches to defining journalism and these vary across legal areas such as source protection, defamation and protection of 

journalists. 



  

 

 

 

 

  

 

7. Conclusion: Democratising journalism privilege 

The academic and legal literature on journalism privilege87 has focused on source protection.88 I have extended the analysis to 

cover also public interest defences and protection of journalists. In fact, multiple areas of law including data protection,89 

intellectual property and market abuse90 contain privileges for media and journalists. The international practice reviewed 

above indicates that US concerns about special rights for the press are justified but overstated. Law should recognise and 

encourage ethical journalism, but not do so on the basis of centralised professional accreditation. Indeed, this brief survey of 

source protection, defamation and protection of journalists has shown that many jurisdictions, including those with a 

longstanding reputation for media freedom, confer significant privileges on journalists and the media. It also shows that 

media privilege does not necessarily lead to media control, because there exist multiple protections to prevent award of 

privilege being a vector of control. Notably, functional definitions of journalism and judicial independence protect 

journalistic independence, as do decentralised and independent award of privilege. Accreditation can be a means to protect 

the independence of some privileges—such as access and protection—where judicial discretion is impractical and 

independence of the accreditation process can be guaranteed. 

  

Journalism is made possible by a variety of privileges and protections for both the activities of public interest newsgathering 

and the status of journalism. This article has shown that definitions in some cases require professional employment by a 

defined media outlet. It is, however, neither necessary nor desirable *E.H.R.L.R. 538 to apply a centralised, top-down 

definition of journalism to determine who will access the privileges and protections that attach to the role. Indeed, such a 

framework would be a threat to media freedom. 

  

Underlying the tension over journalism privilege is a deeper set of questions: on the one hand, there is a need for privilege as 

a means to protect and incentivise ethical, truth-seeking media, and on the other hand there is a problem when state or private 

interests control access to the privilege and use it as a means of media control. Oster is correct to identify a general global 

tendency to define journalism functionally,91 but we should be alert to defining journalism only functionally. Accreditation 

will continue to govern access to newsgathering and also to protection including special visa and sanitary status. In the future, 

notions of “quality journalism” might also come into play in awarding of distribution privileges—for example prominence or 

“discoverability”.92 There thus remains a role for accreditation and professional gatekeeping, but this should be controlled 

neither by private media interests individually or collectively, nor by the state. Independence of journalism can be supported 

by investment in genuinely independent accreditation, and international bodies such as the International Federation of 

Journalists. 

  

There are various ways to guard against the Catch 22, or the “privilege paradox” whereby the awarding of privileges enables 

control. These are means to democratise and decentralise the award of journalism privilege, and loosen the control of 

established media and government over access to the privilege. For example: 

1.  In the award of source protection and defamation privileges, courts can adopt function-based definitions and extend 

protection beyond “approved” journalists to bloggers and campaigners. Where the judiciary is sufficiently 

independent this can act as a bulwark government gatekeeping of journalist privilege. 

2.  Access and other privileges awarded through administrative decision-making and accreditation can be awarded by 

independent bodies, or in a plural, decentralised way. Such accreditation can be used to protect journalists from 

harassment or arrest and to widen access to information and newsgathering. 

3.  Independent, civil society organisations, and representatives can be involved in the award of journalist privileges of 

various kinds, for example through oversight boards, citizen panels and user groups. 

  

  

There do exist established international standards for defining journalism, and for the process of accreditation. The current 

technological and market reorientation of the media will continue to undermine existing definitions and this will entail 

dangers for media freedom as journalists seek new privileges. Future attempts to formalise new forms of journalism privilege 

should reaffirm existing international standards and: 

  be based as much as possible on a function or activity rather than a profession or medium; 

  favour decentralised definitions based on independent judges applying tests of those functions and activities 



  

 

 

 

 

wherever possible; 

  where centralised accreditation is necessary, for example in relation to access and protection privileges, favour an 

inclusive but not overly expansive definition awarded by an independent body; and 

  build upon existing accreditation schemes such as the IFJ,93 but be aware that the underlying definitions operated by 

member organisations would need to be reviewed to ensure independence.  

  

  

The functional approach to journalism is the better approach because it best serves the democracy-enhancing rationales for 

media freedom. Where decisions regarding the award of protections or privileges turn on whether a journalist or journalistic 

activity was involved, courts should adopt the functional test proposed by Jan Oster, which grants privileges to a 

  

”person or institution generating information and ideas on a journalistic basis and disseminating them via facilities of mass 

communication to an undefined number of recipients. Thus … the media is a content provider (not an intermediary), provides 

mass communication (not individual communication) and is based on journalistic work—the adherence of certain standards 

of conduct.” 94 

  

These codes and standards, along with access to the profession of journalism, should be set and legitimised by civil society 

and the profession of journalism, not government or media owners. 

  

Damian Tambini 
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