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Abstract

In the wake of the Euro crisis, the mission statement on the European Central Bank's (ECB)
website was changed from ‘Our mission is to serve Europe's citizens’ to ‘Our mission is to serve
the people of Europe’. This article situates this discursive shift within a broader change of the
ECB's self-presentation in public discourses and explores its meaning in terms of political theory
and public law. The article argues that the shift represents a response to the perceived necessity
of reimagining the ECB's foundation of legitimate governmental authority following its exercise
of emergency powers during the Euro crisis. The discourse emphasizes an organic link between
the ECB and ‘the people of Europe’ as a political subject able to authorize previously
unauthorized governmental practices such as the outright monetary transactions programme. It
reflects, furthermore, a new governing philosophy that stresses flexibility and discretion rather

than strict adherence to rules in the ECB's exercise of power.
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We serve the people of Europe by protecting the value of the euro and keeping prices

stable.

From the ECB’s website!

INTRODUCTION

The European Central Bank (ECB) was central to the emergency politics of the
Eurocrisis. As a result of the Crisis, the ECB’s role in Eurozone governance has both
widened and deepened. Through its ‘unconventional monetary policies’ and involvement
in the Troika, the ECB pushed its legal mandate to the limit, if not beyond (Beukers,
2013; Braun, 2017). With the creation of the Banking Union its formal responsibilities
were expanded considerably beyond a narrow focus on price stability (Howarth and
Quaglia, 2013; Papasavvas, 2015; De Rynck, 2016; Lamandini et al., 2016). In
facilitating such changes the ECB, and its President Mario Draghi in particular, exercised
‘charismatic’ leadership and filled a political vacuum at the heart of the Eurozone (Tortola
and Pansardi, 2019; Torres, 2013; Habermas 2015; Verdun 2017). In so doing, the ECB
acted not merely on the basis of its price stability mandate, but as if its mandate were to
secure the political stability and security of the Eurozone. The ECB, in other words,
became a political actor in a manner that far exceeded the traditional understanding of its
monetary policy mandate.

The ECB’s acts have raised concerns about the legal status of the ECB’s powers

as well as the democratic legitimacy of their expanded reach (see, e.g., Braun, 2017;

! From the web page ‘Who we are,’” available at: https://www.ech.europa.eu/careers/working-at-

the-ecb/html/index.en.html [accessed 22 May 2019].



https://www.ecb.europa.eu/careers/working-at-the-ecb/html/index.en.html
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Curtin, 2017; Goldoni, 2017). This concern is explicitly recognised by the ECB. As
Draghi (2013) put it, ‘[g]reater authority at the European level must be matched by greater
democratic legitimacy’ (see also, e.g., Draghi, 2012, Mersch, 2017; Fraccaroli et al,
2018). Benoit Ceeuré (2013), member of the ECB’s Executive Board, has similarly
suggested that democratic processes at the European level must be strengthened in order
to secure ‘an anchor for’ effective crisis measures now and in the future. In the wake of
the Crisis, he suggested, ‘a redefinition of the social contract in Europe is essential.’

This article examines the ECB’s attempts to grapple with the disjuncture between
the formal legal authorisation of the ECB’s powers and the expanded range of those
powers in the wake of the Eurocrisis. In doing so, it examines the political theory
undergirding the discourse employed by the ECB in order to make sense of and justify its
emergence as a powerful political actor on the European stage. In defending its acts as
more than unfounded transgressions of the European social contract, this article shows
that the ECB invokes and appeals to the political will of the people of Europe. The ECB
thereby reimagines its foundation of authority as being based not so much on the law of
the Treaties as on an organic political relationship with the people of Europe as a subject
of legitimation.

The significance of the shift from a legal to a political foundation of authority is
potentially expansive. In line with the general paradigm of liberal constitutionalism, the
‘legal’ foundation of authority is based on an explicit and positive expression of political
will in the past. It entails significant constraints on the ECB because it relies on a formal
enumeration and limitation of powers. A ‘political’ foundation of authority, on the other
hand, is based on an organic relationship between rulers and ruled. It offers a considerably
wider degree of flexibility and open-endedness in the exercise of governmental powers

because these powers are (informally) authorised in the present. In the case of the ECB,



it allows for a more discretionary governing philosophy and for the notion that acts of the
ECB are implicitly authorised, and thereby legitimate, unless political will is explicitly
and effectively expressed against them. An organic link between the ECB and the people
of Europe thus provides a justification for the ECB’s expanded mandate and role in
Eurozone governance in and following the Eurocrisis.

The article proceeds in two main sections. The first section analyses the tensions
between the ECB’s legal mandate and its Outright Monetary Transactions (OMT)
programme. Prefigured in Draghi’s (2012) famous ‘whatever it takes’-speech, the OMT
programme was paradigmatic because it raised questions about the meaning and limits of
the ECB’s core monetary policy mandate. Although never actually triggered, the
programme involved the purchase of potentially unlimited amounts of sovereign bonds
on secondary markets. Effectively, this allowed the ECB to act as a lender of last resort
to distressed Eurozone Member States despite this being expressly forbidden by the
Treaties. If the introduction of the programme was nevertheless necessary, it revealed that
the Treaties were no longer an adequate basis for the authorisation of the ECB’s exercise
of governmental powers. As such, the ECB’s claim to legitimate authority could no longer
be purely ‘legal.’ It had to become ‘political.” What the OMT programme revealed was
thus that the necessity of ‘preserving the euro’ introduced a ‘necessity’ of a different
order: that of reimagining the foundation of the ECB’s claim to exercise legitimate
governmental authority. The second section, then, addresses how the ECB grappled with
this problem and what this grappling can tell us about the relationship between emergency

politics, law and democratic legitimacy.

THE ECB’S EMERGENCY POLITICS

In July 2012, at the height of the Eurocrisis, Mario Draghi (2012) announced that the

ECB was ‘ready to do whatever it takes to preserve the euro.” This statement, backed up
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with the announcement of the OMT programme in September 2012 (ECB, 2012a), is
widely understood to have ‘saved the euro’ (see, ¢.g., Habermas, 2015; Schulz, 2015). It
marked a turning point in the Crisis by ‘reducing concerns about the materialisation of
destructive scenarios’ (Draghi and Constancio, 2012a). It calmed the markets enough for
other crisis measures to be put to work (see, e.g., Baldwin et al, 2015; De Grauwe, 2013;
De Grauwe and Ji, 2013; Altavilla et al, 2014, Saka et al, 2015).

The situation at the time was, roughly, that the revelation of the depth of Greece’s
financial troubles in 2009-10 had led to widespread fears of contagion (from state to state
and states to banks). This, in turn, had led to a ‘flight to safety’: investors sold off risky
assets (including Spanish, Portuguese, Italian and Irish government bonds) and invested
in safe ones (mainly German and French). As a result, the yield spread on Eurozone
government bonds grew significantly. This development was interpreted to be the result
of markets pricing in risk premia associated with ‘fears of the reversibility of the euro’
(ECB, 2012b, p. 5). The underlying market assumption was that under intense stress,
monetary sovereignty would revert back to the Member States. There was, it seemed, no
unified and effective authority able to secure the integrity and survival of the euro.

The divergence in the quality of some of the fundamental financial market assets
resulted in a fragmentation of European credit markets, with the effect that credit
conditions varied considerably across the Eurozone. For exposed Member States, the
rising costs of government debt threatened to introduce a liquidity crisis that might, in the
final instance, result in insolvency and default with unforeseeable and potentially
catastrophic consequences for banks, businesses and consumers across Europe (see De
Grauwe, 2013; Szczerbowicz, 2015). The euro was, in other words, in an existential crisis
and neither the ECB’s ordinary tools nor its existing unconventional measures had proven

adequate to overcome it.



The political significance of the euro’s crisis is captured in Merkel’s famous 2011
declaration that ‘if the euro fails, Europe fails.” The fate of European integration rested
on the survival of its most visible symbol. It was against the background of such strong
political commitments that Draghi delivered his 2012 speech in London. In front of an
audience of representatives of the market forces threatening to tear the Eurozone apart,
Draghi asserted that there was indeed political authority willing and able to safeguard the
euro. Those fearing the reversibility of the euro underestimated the ‘amount of political
capital that is being invested in the euro.” The euro might not have a sovereign, but it was
not without the sovereign authority that a currency seems to need (see Aglietta and
Orléan, 1998; Aglietta and Mojon, 2012; Goodhart, 1998; Mundell, 2002). On the basis
of this affirmation of political will, Draghi (2012) declared: ‘the euro is irreversible.’

A declaration of political will, however, was insufficient in and of itself. It had to
manifest itself, according to Draghi (2012), ‘in more Europe,” meaning that in the future,
‘much more of what is national sovereignty is going to be exercised at supranational
level.” Future reforms, however, are of little consequence in an existential crisis in the
present. Decisive governmental action is therefore needed in order to correct the market’s
misconception that the euro is about to collapse before this conception becomes self-
fulfilling (see also Draghi and Constancio, 2012b). As such: ‘Within our mandate, the

ECB is ready to do whatever it takes to preserve the euro’ (Draghi, 2012).

The Ambiguous Authority Claim of ‘Whatever It Takes’

In terms of authority claims, Draghi’s London speech was fraught with ambiguity and
raised questions about the relationship between the measure in question and the ECB’s
legal mandate. Such questions remained unresolved following the actual announcement
of the OMT programme in September (ECB, 2012a). Draghi justified his commitment by

invoking a political dedication to institutional reforms of the Eurozone. That is, he
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justified the ECB’s actions with reference to future changes to the legal foundations of
governmental authority. In terms of justificatory logic, such teleological claims to
authority can legitimise action in the present but their relation to the legal status quo is
problematic. This is because action in the present is not justified solely on the basis of a
strict reading of the existing law, but on the basis of an inherently contestable
interpretation of what the objectives of the law are (see Tuori, 2012; Craig, 2013). In
Draghi’s speech, furthermore, action in the present was justified with reference to a
political will for a legal order that was yet to come. The conditions necessary for the
realisation of that future order (the preservation of the euro), in turn, could only be secured
by the act in question. Thus, while the emphasis on political will and the dedication to
decisive action that this entails was crucial in the context of seeking to re-establish market
confidence in the euro, it was not clear that the act in question was authorised within the
existing legal framework.

Invoking the mandate was a way of seeking to inscribe the act in question within
the already existing order. But the ECB’s concrete references to the legal mandate were
vague. In the press conference announcing it, the OMT programme was presented as
enabling the ECB to provide a ‘fully effective backstop to avoid destructive scenarios
with potentially severe challenges for price stability in the euro area’ (Draghi and
Constancio, 2012a). Following this description of the objective of OMTs in the language
of lending of last resort, however, was a sequence of unelaborated assertions: ‘we act
strictly within our mandate to maintain price stability over the medium term; we act
independently in determining monetary policy; and the euro is irreversible.” When a
journalist challenged Draghi on what gave him the ‘democratic legitimation, the authority

to say’ that the euro is irreversible, Draghi simply asserted the ECB’s general fidelity to



the mandate and the circular argument that ‘the euro is irreversible. So unfounded fears
of reversibility are just what they are: unfounded fears.’

Draghi’s evasive response to the question of authority reflects the ambiguity and
indeterminacy of the mandate itself. While the survival of the euro is, of course, a
precondition for realising the ECB’s mandate of price stability, the mandate also contains
a number of positive legal constraints on the ECB’s powers. The mandate is thus
ambiguous to the extent that there is a conflict between realising the objective or telos of
the mandate (price stability) and respecting the letter of the law. In cases of conflict, the
question is how to overcome the legal indeterminacy and determine which aspect of the

mandate is to be prioritised and how any given prioritisation is authorised.

The Questionable Legality of the OMT Programme

The OMT programme was a promise that the ECB would, if necessary and subject to
conditionality, buy unlimited amounts of government bonds of distressed Member States
in secondary markets (ECB, 2012a). As such, it allowed the ECB to become the de facto
lender of last resort to Eurozone governments (De Grauwe, 2013; Winkler, 2015; Baldwin
et al, 2015). This promise re-established a functioning market for the bonds in question
and the programme had never to be triggered; it worked its ‘magic’ without ever being
activated (Giavazzi et al, 2013; De Grauwe and Ji 2013; Saka et al, 2015). Its inclusion
in the ECB’s arsenal was enough to reassure the markets.

The problem was that the prevalent understanding of article 123 of the Treaty on
the Functioning of the European Union (TFEU) — the ‘no monetary financing’ clause —
precluded such lending of last resort (Beukers, 2013; Borger, 2016). Additionally, while
the irreversibility of the euro was a crucial justification for the OMT programme as an
emergency measure, it was not clear that the ECB was authorised to make such a

declaration. Finally, seeing that debt sustainability is a fiscal, not monetary, task and the
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responsibility of the Member States according to the Treaties, the OMT programme was
challenged on the grounds that it violated the division of competences between the ECB
and the Member States (Craig and Markakis, 2016).

In the Gauweiler case at the German Federal Constitutional Court (GFCC), the
claimants — who counted conservative politicians such as Peter Gauweiler alongside
journalists, economists and the left-wing political party Die Linke — synthesised these
concerns. By transforming itself into a lender of last resort for Member States with the
OMT programme, they argued, the ECB’s infringed, among other things, on the German
people’s sovereign right to decide on what powers to delegate to European institutions
(see GFCC, 2014b; Cruz Villalon, 2015, 87). In referring the question to the ECJ, the
GFCC indicated that unless the ECJ imposed significant limitations on the programme, it
was inclined to agree with the complainants. It suggested that the ECB had committed an
ultra vires act amounting to a ‘unilateral usurpation of powers’ (GFCC, 2014a). The ECB
had acted as if it could unilaterally alter the legal framework within which it operates; it
acted as if it had usurped the German people’s — and, by extension, the European peoples’

— sovereign prerogative (GFCC, 2016).

Emergency Politics and the Law

The ECJ rejected this line of reasoning and ruled that the OMT programme was in
conformity with EU law. Whether the ECJ was right or wrong in doing so, however, is
irrelevant for the present purposes. It is, rather, the very fact of the OMT programme’s
questionable or ambiguous legality that is of interest to this article. Itis this that introduces
the question of political authority into the problematic relationship between emergency
politics and the law.

Emergency politics as a modality of governing stems from the concern that in an

existential crisis the strict observance of the letter of law might place the legal order as a
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whole in jeopardy (see Ferejohn and Pasquino, 2004; Agamben, 2005). As Rousseau
(2012, p. 118) put it, ‘The inflexibility of Laws, which prevents them from bending to
events, can in certain cases render them harmful, so that they can bring about the downfall
of the State at a time of crisis.’? As such, the existential crisis may demand measures that
are neither, strictly speaking, legal nor illegal. They are not legal because they are not
provided for and may even be explicitly forbidden by the law. But they are not illegal
because they are intended to ensure the conditions necessary for realising the law.

The notion of existential crisis was crucial in the Advocate General’s opinion in
the Gauweiler case: the situation in the summer of 2012 was ‘exceptional’ and raised
doubts about ‘whether the euro could survive’ (Cruz Villalon, 2015, 83). As such, the
ECJ ‘is confronted with the difficulties which extraordinary circumstances have long
presented for public law’ (Cruz Villalon, 2015, 87). Given the extraordinary
circumstances, he advocates an interpretation of the Treaties that allows the ECB ‘to do
what has to be done’ (Cruz Villalon, 2015, §7). This means that the ECB is to be afforded
‘broad discretion” when it comes to defining the scope of monetary policy (Cruz Villaléon,
2015, 88100, 103, 111; see also ECJ, 2015, §75), assessing the proportionality of the
programme (Cruz Villalén, 2015, §187; see also ECJ, 2015, 8868-75), and ‘with regard
to the precise definition’ of what constitutes secondary market purchases (Cruz Villalén,

2015, 8253; see also ECJ, 2015. §8106-108). The ECB was, in other words, to be afforded

2 In the wake of the Eurocrisis, several studies have examined the question of emergency
measures bending the law of the Treaties (see, e.g., Beukers, 2013; Beukers et al, 2017;
Tuori and Tuori, 2014; Hinarejos, 2015; loannidis, 2016). What such studies to a large extent
share is the notion that ‘euro-crisis law’ has not bent back, so to speak, but ‘become simply

the macroeconomic law of the EU’ (Beukers et al, 2017, p. 1).
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‘broad discretion’ on some of the most contentious issues in the Gauweiler case (compare
ECB, 2012a, and GFCC, 2014b).

The ECJ (2015, §68) accepted and incorporated the Advocate General’s
conception of the ECB’s ‘broad discretion’ and justified it on the basis that the ECB ‘is
required, when it prepares and implements [a programme such as OMT,] to make choices
of a technical nature and to undertake forecasts and complex assessments.” This, in turn,
means that ‘the courts must exercise a considerable degree of caution when reviewing
the ECB'’s activity’ (CJEU, 2015, emphasis added). The ECB’s ‘broad discretion’ is based
on its technical ‘expertise and experience” and unless ‘a manifest error of assessment’ can
be shown, judicial scrutiny of its actions ought to be limited (ECJ, 2015, §874-75; CJEU,
2015; see also Cruz Villalon, 2015, 88138, 187). To exaggerate but a bit: unless it is plain
for all to see that the ECB’s assessment of the situation and its mandate is idiotic, one
must accept it as valid and, as it were, beyond the authority of courts to challenge. The
ECB, in other words, is to be afforded ‘broad discretion to decide in and on the state of
exception,” to paraphrase Carl Schmitt (2005). In fact, evaluating whether its means
violate the mandate is not merely impossible for anyone but the ECB itself, it might even
jeopardise the survival of the euro, if not the EU as a whole (Borger, 2016, p. 139).

Due to the technical complexity of monetary policy, on the one hand, and the
potentially catastrophic consequences of mistakenly annulling its acts, on the other, the
ECB’s discretion is thus essentially legally unreviewable according to the body primarily
responsible for such reviews (see CJEU, 2015; ECJ, 2015, §868, 70; see also Borger,
2016). Although in many ways a troubling notion derived from the emergency political
tradition of (constitutional) dictatorship (Rossiter, 1948; Ferejohn and Pasquino, 2004;
Agamben, 2005; Schmitt, 2014), ‘unreviewable discretion’ is not an uncommon feature

of contemporary governmental practice. As Levinson and Balkin (2010, p. 1807) note,
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‘many elements of republican government could be seen as “dictatorial” to the extent that
they endow government actors with essentially unreviewable discretion to set policy and
execute it immediately with the force of law.” 3 What makes such discretion
‘unreviewable’ is that it affects agents’ behaviour instantly and without mediation.
Following its announcement or enactment, furthermore, the discretionary measure is all
but impossible to countermand. Once the effects have manifested themselves it becomes
either futile or dangerous to call the measure into question by legal means.

The impossibility or danger of judicial review with respect to discretionary
measures such as the OMT programme does not mean that they are necessarily
democratically illegitimate. It does, however, increase the importance of political
accountability (Levinson and Balkin, 2010, p. 1858). In other words, if the legitimacy of
a measure cannot be determined unequivocally be legal means, it must be determined

politically.

THE PEOPLE OF EUROPE AS A FOUNDATION OF AUTHORITY

The notion of ‘broad discretion’ has been fully incorporated into the ECB’s vocabulary
for describing itself and its prerogatives following, and with reference to, the ECJ’s ruling
(see, e.g., ECB, 2015, 2017a; Draghi, 2015; Cceuré, 2015; Praet, 2015; Mersch, 2016,

2017; Gren, 2018).* However, while the ECJ justified the ECB’s broad discretion legally

3 Levinson and Balkin use the US Federal Reserve’s emergency measures during the Financial
Crisis as an example.

* The only direct citation from the ruling in ECB’s press release taking note of it concerns the
ECB’s ““broad discretion” when it “prepares and implements an open market operations

programme” as it needs “to make choices of a technical nature and undertake forecasts and
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and with reference to the ECB’s unrivalled technical expertise within its field, the ECB
itself has sought an additional, more political justification. As Draghi (2016) put it in the
European Parliament (EP), the ‘political commitment underpinning our single currency
has been strongly reaffirmed during the crisis.” The counterpart to the broad and
unreviewable discretion of the ECB is thus to be found in political will. The question,

then, is how and in what form this political will manifests itself.

Reimagining the ECB’s Foundation of Authority

The logic informing the increased importance of political will in the context of emergency
measures such as the OMT programme was spelled out by Cceuré (2012°) in a talk on
‘how to interpret’ the OMT decision shortly after it was announced. In line with the
above, Cceuré notes that in an extraordinary situation that demands unconventional
measures, the ‘permanent assessment of the central bank’s performance against its
mandate and strategy ... has become very complicated.” This complexity means that
accountability to ‘les Européens’ (‘the people of Europe’ in ECB’s translation) and ‘les
citoyens de [’Union européenne’ (‘the people of the European Union’ in ECB’s
translation) takes on an increased importance. It cannot merely take the traditional form
of reporting to the EP on how the ECB is realising its objectives. Referring to an article
by Habermas, Bofinger and Nida-Rimelin (2012), Cceuré (2012) suggests that a stronger

form of accountability is needed:

complex assessments”” (ECB, 2015). I have not been able to find references to ‘broad
discretion’ in ECB discourses prior to the ruling.
% In citing from this speech, I have altered the English translation slightly on the basis of the

French original. Both versions are included in the bibliography.
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Once we create scope in the euro area for policies that result in redistributive effects
across national boundaries ... European legislators [le législateur européen, in Cceuré’s
original French, ein europdischer Gesetzgeber, in the original German article] who
represent[s] the people [représentant le peuple in the French, die Biirger ... vertritt in the
German] must be able to decide and vote on these policies. | tend to sympathise with this

view.

The notion of accountability that Ceeuré envisions is one that affirms the need to
empower a European-level institution to make authoritative political decisions based on
a political mandate from the people (le peuple) as the foundational political subject. This,
furthermore, is not merely a hope for the future but is a necessity arising from the Crisis
and what it revealed about the governmental structure of the Eurozone:

The notion that the euro is a currency without a state is ... misguided. The euro is the
currency of a state — but it’s a state whose decision-making structure is not yet clearly
defined ... The ECB is independent and fully accountable, but it needs clearly identifiable

and fully empowered interlocutors (Ceeuré, 2012, translation altered by author).

The statement that the euro is the currency of a state should, of course, not be read
as an accurate description of reality. It expresses, rather, a perceived need for institutional
means of generating politically authoritative decisions within the EU’s governmental
structure at the level at which the ECB operates. In this regard it is notable that Ceeuré
(2012) is not simply citing ‘Habermas and his co-authors’ in a translated form. He alters
the original phrasing from the plural to the singular and from the citizens to the people
(from die Burger to le peuple). In doing so, he invokes the traditional state-theoretical
basis of authority in a unitary popular sovereign and brings it, through representation in

a legislature, out of the Treaty-making moment of the past and into the present.
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Reimagining the ECB’s foundation of authority in the context of the Crisis thus
involves two elements, according to Ceeuré: a unitary subject of authorisation and the
representation of this subject in a body able to express political will in the present. This
reimagining is not limited to Cceuré’s speech but is, for one, manifest in a comprehensive
reformulation of the ECB’s self-description on its website after the ECJ’s Gauweiler
ruling. Most notably, perhaps, the ECB’s mission statement was, in February 2016,
changed from ‘Our mission is to serve Europe’s citizens’® to ‘Our mission is to serve the
people of Europe.’’ Similarly, the brief note on accountability on the same page was also
changed from ‘Accountability towards European citizens’ and ‘The ECB works for the
citizens of Europe’® to ‘Accountability towards the people of Europe’ and ‘We work for
the people of Europe.”®

The notion of a people of Europe as the foundation of the euro and the ECB’s
authority is reflected in a number of public appearances by ECB officials (see, e.g.,
Draghi 2016a, 2016b, 2016c, 2017, 2018a, 2018b, 2018c, 2018d, 2018e, 2018f; Cceuré,
2012, 2013, 2016, 2018; Mersch, 2017b; Constancio, 2017; Lautenschlager 2017;
Angeloni, 2019). Even so, the changes on the website are, of course, inconclusive in and

of themselves. However, being unnecessary, they are notable and beg questioning: why

® From the web page ‘About,” as archived on 8 February 2016, emphasis added, available at:

http://web.archive.org/web/20160208055206/https://www.ecb.europa.eu/ecb/html/index.en.h

tml [accessed 20 May 2019].

" From the current web page ‘About,” emphasis added, available at:

https://www.ecb.europa.eu/ecb/html/index.en.html [accessed 20 May 2019].

8 See note 6.
® See note 7. The ECB’s independence is also presented as being intended [t]o ensure the ECB

acts in the best interest of the European people’ (ECB, 2017b).
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replace references to the perfectly uncontroversial citizens with references to the much
more contentious and multivalent the people? Why reconstruct the political subject, the

‘master’ that the ECB ‘serves,’ in another name?

The Citizens and the People in EU Law and Political Theory

The precise motivation for the change is difficult to gauge. It is, however, notable that the
ECB now — in line with Cceeuré’s notion of a euro-state — characterises itself in a manner
similar to central banks within consolidated (federal) states. The US Fed, for instance,
refers to ‘the nation’'® and the Bank of England refers to ‘the people.’!! In political
discourse more broadly, invocations of the people or nation as a collective identity always
entail elements of simplification, reduction and aspiration. As Laclau (2005, p. 100) put
it, ‘the symbolic unification of the group around individuality ... is inherent to the
formation of a “people.”” Invoking the people is thus a (populist) means of giving
discursive ‘unity to a heterogeneous ensemble’ (Laclau, 2005, p. 108), to give unity to
diversity, as it were. The people, in other words, is a discursive political resource invoked
to justify claims to authority (see Canovan, 2005).

The people, however, is not only a powerful rhetorical trope. It also carries a
distinct legal-political meaning, which informs the distinction between the citizen and the
people in the EU Treaties as well as the ECB’s pre-crisis conception of its foundation of
authority. Indeed, the significance of the ECB’s discursive change is perhaps best attested
to by the absence of the notion of a people of Europe in the Treaties.

The EU Treaties are careful to only use the term people when referring to a

specific category of people (see, e.g., article 78.2(g) TFEU on asylum seekers and article

10 From https://www.federalreserve.gov/ (accessed 20 May 2019).

11 From https://www.bankofengland.co.uk/ (accessed 20 May 2019).
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165.2 TFEU on young people). More significantly in terms of the underlying political
theory, the Treaties invoke the term in the plural: ‘ever closer union among the peoples
of Europe’ (Preamble TEU and TFEU, emphasis added), ‘DESIRING to deepen the
solidarity between their peoples’ (Preamble TEU, emphasis added), and ‘The Union's
aim is to promote peace, its values and the well-being of its peoples’ (Article 2 TEU,
emphasis added). The Treaties thereby reflect a particular legal-political meaning of
peoples or the people in the Treaties. This meaning was expressed most clearly in the
Preamble to the Treaty of Rome, which called ‘upon the other peoples of Europe (les
autres peuples de I'Europe/die anderen Volker Europas) who share their ideal to join in
their efforts.” It is the peoples of Europe — not the states or governments — that are called
upon to express their political will to associate themselves with the project. But they do
so individually as distinct peoples and do not give up their individual peoplehoods to
become a people in (the ratification of) subsequent treaties.

Since the Maastricht Treaty, in contrast, EU citizenship is firmly established in
EU law: ‘Every national of a Member State shall be a citizen of the Union. Citizenship
of the Union shall be additional to and not replace national citizenship’ (articles 9 TEU
and 20 TFEU). The people, in the legal-political sense, thus denotes the foundational
political subject of each Member State, while citizenship denotes a body of rights that
individuals enjoy by virtue of belonging to the EU as a community of communities.
European citizenship is thus a legal category and a product of a political decision by the
peoples of Europe, who are, collectively but separately, the foundational subjects of the
European integration process (as well as of their respective states). In an early formulation
of its claim to authority and ‘input legitimacy,” the ECB (2002, p. 46, emphasis added)
reflected this notion: ‘all power emanates from the people’ and the ECB is a product of

‘the sovereign decision of the peoples of Europe.’
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The different meanings of the people and citizens are equally evident in the
constitutional (case) law of a number of Member States. The Preamble of the German
Basic Law, for instance, asserts that ‘the German people [das Deutsche Volk] has given
itself this Basic Law by virtue of its constituent power’ and article 20(2) states that ‘All
state power is derived from the people’ (my translations). The notion of a unitary people,
however, is deeply controversial when it comes to the EU and on several occasions the
GFCC has asserted that there is no people of Europe, no European demos; ‘only the
peoples of the Member States can dispose of their respective constituent powers and of
the sovereignty of the state.” Thus, ‘[w]ithout the expressly declared will of the people,
the elected bodies are not competent to create a new subject of legitimation, or to
delegitimise the existing ones, in the constitutional areas of their states.” > The GFCC,
however, considered EU citizenship unproblematic precisely because it did not create
such a subject. It was clear from the Treaties that ‘the use of the term “citizens of the
Union™” was not intended ‘to create an independent personal subject of legitimation at
European level’ (Lisbon Judgement 8349, emphasis added).

The distinction between citizens and the people on which both the EU Treaties
and the GFCC’s reasoning are based is to a significant extent derived from social contract
theory. It reflects Hobbes’ (1998, p. 137, all emphases in original) notion that ‘A people
is asingle entity, with a single will; you can attribute an act to it.” In contrast, ‘the citizens,

i.e. the subjects, are a crowd’ (Hobbes, 1998, p. 137). Citizens thus lack a unified political

12 See the GFCC’s Lisbon Judgement of 30 June 2009, §347; see also Maastricht Decision of 12
October 1993. The notion of the Member State peoples constraining their respective
governments and parliaments when it comes to European integration, informs the GFCC’s
ultra vires review of acts of EU institutions, which it performed in Gauweiler as well as in

its initial deliberations in the Weiss case relating to the ECB’s QE programme.
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agency (see Loughlin, 2003, p. 56) and can only forge a common will out of their
multiplicity of opinions through submitting their individual ‘will to the will of the
majority ... as if each man said: | transfer my right to the people ... on the condition that
you transfer your right to the people’ (Hobbes, 1998, p. 95). The political agency of
citizens is thus realised only through political representation in an institution ‘whose will
is the will of all the citizens’ and which ‘has sovereign power’ (Hobbes, 1998, p. 94). ‘In
every commonwealth,’ then, ‘the People Reigns ... for the people wills through the will
of” the sovereign body, whether King or Assembly (Hobbes, 1998, p. 137).

In Hobbes, the people is thus an ‘artificial’ person that authorises all acts of
sovereign power. Citizen is the legal term for individuals subject to the constituted order.
The concrete meaning of citizenship is thereby bound to the particular legal order
established by the people, but the people cannot be bound by the citizens. The people is
a creative political subject bound only by its own volition — and therefore in fact not
bound at all (Hobbes, 1998, p. 95) — whereas the citizens is the name for the aggregation
of individuals subject to the will of the people.

The active power of the people in government is exhausted in the original transfer
of powers to the Hobbesian sovereign. Subsequent social contract thinkers, however,
conceived for the people a more active role. Locke (1988, p. 427, emphases in original),
for instance, reserved for the people the right to ‘Judge’ the conduct of political office-
holders. This right was based on the logic that if the people holds the power to name an
officer, it must ‘have still a Power to discard him, when he fails in his Trust.” Like in
Hobbes, individuals give up their individual rights and powers in the moment of the social
contract. But instead of transferring those rights and powers directly to the sovereign,
they constitute an intermediate body between the mass of individuals and the sovereign:

‘Society.” In line with the Hobbesian logic, then, ‘when the Society hath placed the
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Legislative in any Assembly of Men ... the Legislative can never revert to the People
whilst Government lasts’ (Locke, 1988, p. 428). However, the people retain the ‘right to
act as Supreme, and continue the Legislative in themselves, or erect a new Form, or under
the old form place it in new hands’ if its deputies fail in their duties (Locke, 1988, p. 428).
The people thus retains the highest political power, the power to judge, depose and replace
the holders of sovereign power, but it does not govern (see also Tuck, 2016). Government
and sovereignty are thereby differentiated and separated.

Rousseau retained the Hobbesian/Lockean conception of the social contract as an
‘act of association [that] produces a corporate and collective body ... a body that receives
from this very act its unity, its common self, its life and its will’ (Rousseau, 2012, p. 20).
The associates, in turn, ‘collectively take the name of people’ and ‘are called Citizens as
participants in the sovereign authority’ (Rousseau, 2012, p. 21). The collective body of
citizens constitutes the people as a unitary actor, the sovereign body that wills, and as
particular persons with particular wills they participate (or not) in the affairs of state as
citizens. The citizen has a particular will, the people always represents the general will.

In contrast to Hobbes, however, Rousseau presents a more organic notion of
popular sovereignty: ‘sovereignty, being merely the exercise of the general will, can never
be alienated ... the sovereign, which is merely a collective being, can be represented only
by itself; power can indeed be transferred, but not will’ (Rousseau, 2012, p. 29). The
Hobbesian notion of an irreversible transfer of sovereignty from the people to a sovereign
office is thus ‘absurd’ to Rousseau:

it is inherent in no will to consent to anything opposed to the welfare of the being that
does the willing. Hence, if the people promises simply to obey, by that act it dissolves

itself and loses its quality as a people (Rousseau, 2012, p. 30).

This, however,
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does not at all mean that the orders of rulers cannot be taken as general wills, so long as
the Sovereign, being free to oppose them, does not do so. In such a case, the agreement
of the people must be presumed from the universal silence’ (Rousseau, 2012, p. 30,

emphasis added).

The people’s will thus informs all acts of government but does not have to express itself
positively in order to do so; its consent can be deduced from its silence. For an act of
government to be legitimate and representative of the people’s will, it needs only tacit
consent. By fusing government and sovereign will, Rousseau’s organic notion of popular
sovereignty challenges Locke’s notion of separating government and sovereignty. But it
does so by taking Locke’s notion of the people’s right to judge to its logical conclusion:
the absence of a negative judgement must be understood as an expression of consent.
Rousseau thereby introduces a conception of popular sovereignty that allows for more
flexibility in the exercise of governmental power. He introduces a conception of
government that is no longer dependent on pre-existing expressions of the people’s will

in (constitutional) law.

The Foundational Meaning of the People of Europe in ECB discourses

The ECB traditionally conceived of its mandate as being based on the sovereign decision
of the peoples of Europe (ECB, 2002) in a ‘democratic naissance’ (Zilioli and Selmayr,
2001, p. 49). Within the constituted order, however, the body of European citizens had
no right to alter the mandate or sanction the ECB for failing in the performance of its
duties (see, e.g., Smits, 1997, p. 500; Zilioli and Selmayr, 2001, p. 48; ECB, 2002, p. 47;
Issing, 2002, p. 43). The logic of the continued sovereignty of the peoples of Europe as
separate political subjects thereby informed the ECB’s constitutionalised independence.
The ECB’s mandate would be unalterable in the absence of a democratic ‘re-naissance,’
so to speak, because no unified political subject with the authority to change the
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fundamental constitutional distribution and limitation of powers was established.
Limiting democratic input legitimacy to the founding moment would thus secure the
ECB’s independence from political control. In short, the peoples of Europe were the
constituent power but within the constituted order the European citizens would have no
institutionalised means of judging the ECB’s conduct or altering its mandate because they
did not become a European people but remained a crowd of individuals.

The emphasis on the constituent moment at the expense of the continuous
possibility of political control would also, however, mean that the ECB would have to
govern strictly in accordance with ‘a clearly defined mandate.” In order to remain
democratically legitimate, it would have to act ‘within the limits and the powers conferred
upon it by the Treaty’ (ECB, 2002, p. 46). This would represent ‘a constraint on the
discretionary exercise of power ... by the central bank’ and the ‘closest realistic and
credible approximation to a literal “rule of law”’ (Issing, 2002, p. 28).

This conception of the ECB’s foundation of authority used to inform the ECB’s
own rendition of its accountability. The ECB, according to its website, was independent
‘in carrying out its mandate and tasks,’ a principle ‘firmly grounded in economic theory
and empirical evidence.’ 3 Accountability was ‘an important counterpart’ to such
independence. It was, however, a quite thin form of accountability (see, e.g., Amtenbrink,
2002; Curtin, 2017), consisting mainly of reporting to the EP and public communications
intended to explain and justify ‘to the European citizens and their elected representatives

how [the ECB] uses the powers and prerogatives it has been entrusted” (ECB, 2002, p.

13 From the web page ‘Accountability,” as archived on 9 March 2016, emphasis added, available
at:

http://web.archive.org/web/20160309125918/http://www.ech.europa.eu/ech/orga/accountabil

ity/html/index.en.html [accessed 22 May 2019].
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46). Besides this, it offered few clues as to what powers ‘the European citizens and their
elected representatives’ might have vis-a-vis the ECB. They might have the power to ask
questions, but in accordance with the Hobbesian logic, they did not hold the power to
demand answers. They did certainly not have the power to authorise or veto specific
measures.

In the context of the Crisis, the ECB’s understanding of its own accountability has
changed towards a more Lockean, even Rousseauian conception. In line with the notion
of ‘broad discretion’ discussed above, the ECB has altered its note on accountability on
its website. The ECB is now ‘an independent institution which has discretion to use its
instruments as necessary to carry out its tasks and fulfil its mandate. Accountability is the
necessary counterpart to that independence.’'* The reference to ‘discretion’ is notably
absent from both the prior formulation on the website and the 2002 ECB article on
accountability cited there (as well as above). In the current version, discretion is presented
in the context of necessity: the necessity associated with carrying out the tasks entrusted
to the ECB and, given this discretion, the necessity of accountability.

Like discretion, the notion of necessity is absent from previous accounts. With its
inclusion, the emergency political vocabulary — necessitas non habet legem (Agamben,
2005; Ferejohn and Pasquino, 2004) — has made its way into the ECB’s discourse on its
democratic accountability. Alongside ‘broad discretion,” which as a modality of decision
making is closely associated with emergency rule (Levinson and Balkin, 2010; White,

2015), the emphasis on necessity introduces a stronger notion of accountability:

14 From the current web page ‘Accountability,” emphasis added, available at:

https://www.ecb.europa.eu/ecb/orga/accountability/html/index.en.html [accessed 21 May

2019].
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The ECB explains its decisions and underlying reasoning to EU citizens and their elected
representatives. On this basis, they can then form a judgement on the ECB’s performance

against its objectives.®®

The ECB’s reporting and public communications thus serve ‘to make its decisions more
transparent to the general public so that EU citizens are better able to understand and
judge them’ (Fraccaroli et al., 2018, emphasis added).

The language of judgement is strong; particularly compared with earlier
formulations. It suggests that EU citizens are able to authorise or veto particular acts of
discretion through (their representation in) the EP. For the ECB, then, the EP becomes
‘the channel through which we can explain to the people of Europe the reasons for our
decisions’ and the ECB and the EP ‘have responded to the demand for stronger scrutiny
that arose during the crisis and have ensured a high degree of accountability throughout
it” (Draghi, 2018a, emphases added). This notion of accountability downplays the
element of ensuring that the ECB acts strictly within ‘the limits and powers conferred
upon it” and emphasises the more teleological notion of the ECB being able to realise its
‘objectives.” It is still unclear what exactly a negative judgement would entail. However,
the very notion indicates that the ECB assigns some kind of authority, if not coercive
power, to the evaluation of its actions by ‘the direct representatives of the people of
Europe’ (Draghi, 2016a, emphasis added).

Accountability as judgement at the same time introduces the Rousseauian
potential for a higher degree of open-endedness and flexibility in the ECB’s governmental
activities. As long as the EP, which is ‘an attentive interpreter of the demands of European

citizens’ (Draghi, 2019), does not judge the ECB’s discretionary activities negatively,

15 See note 14, emphasis added.
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they must be regarded as democratically legitimate. As such, Yves Mersch (2017, p. 20),
Member of the ECB’s Executive Board, has argued that ‘[t]he development of the ECB’s
accountability practices has ensured continued effective scrutiny, even as the ECB’s role
expanded as a result of the crisis.” According to Yves Mersch (2017, p. 18, emphasis
added), the ECB-EP relationship ‘provides an example of how sovereignty and
accountability can ... be aligned when transferring a competence to European level” and
constitutes ‘a true reflection of a functioning democracy’ by aligning ‘liability and control
. at European level’ (Mersch, 2017, p. 20, emphasis added). The ECB, after all,
‘ultimately acts on behalf of the people and for the people’ (Mersch, 2017, p. 13).

What the ECB, and the EU more broadly, ‘gives to the people of Europe,”’ is thus
‘a way of sustaining an open international order while also bending its outcomes to their
will> (Ceeuré, 2018, emphases added). It offers, according to Draghi (2013), ‘the ability
to deliver in practice the essential services that people expect from government.’ This, in
turn, is what ‘defines, and legitimises, sovereignty.” In the absence of such capacity, ‘[a]
sovereign ... would be sovereign only in name.” For the peoples of Europe to retain
sovereignty, then, they must become the people of Europe; the ‘time for European
sovereignty has come’ (Juncker, 2018, p. 5).

The stronger notion of democratic accountability and scrutiny that accompanies
the ECB’s expanded mandate following the crisis, then, reimagines the ECB’s authority
as being based on the unitary people of Europe. In doing so, it reimagines the European
citizens as participants in the exercise of sovereign authority at the European level by
granting them the Lockean right to judge (even control) governmental acts. The
foundation of the ECB’s authority is thereby moved from a rigid social contract based on
a past expression of the multiple sovereign wills of the peoples of Europe to a more

organic expression of the will of the people of Europe in the present. The unitary notion
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of the people thus both grounds and is derived from the ECB’s (and thus the EU’s)
capacity to exercise effective sovereignty by ‘bending outcomes’ to political will.

The reimagining of the ECB’s foundation of authority reflects the emergency
political notion that ‘[i]f the exercise of emergency powers undercuts or substantially
modifies the legal order or the constitution itself ... it is no longer properly an exercise of
an emergency power at all but is an exercise of constituent power’ (Ferejohn and
Pasquino, 2004, p. 223). Accordingly, if ECB acts have changed one of the basic elements
of the legal ordering of Eurozone governance, its foundation of authority must change
with it. However, because of the continued absence of formal mechanisms for sanctioning
the ECB for transgressions, the political authorisation must, in the absence of a
democratic re-naissance, take the Rousseauian form of the people’s will manifesting itself
primarily through the people’s (silent) consent to governmental acts. During the crisis,
then, the people’s support for the ECB, expressed positively by the EP and/or negatively
by the absence of effective expressions of political will against the ECB’s acts, has
ensured that the ECB ‘could legitimately be independent in carrying out its monetary
policy’ (Draghi, 2019). The EP’s support, furthermore, was ‘sincere’ and ‘important’
because ‘it built on the voice of European citizens and ... helped the ECB through the
many difficult times of the past years’ (Draghi, 2019). The EP as the representative of the
people of Europe, in other words, legitimised the ECB’s actions and provided the political

foundation for the ECB’s governmental capacity in the future.

CONCLUSION

The ‘no demos thesis’ of the GFCC, like the ECB’s ‘sovereign decision of the peoples of
Europe,’ relies on the notion that collective expressions of political will precede, ground
and constrain the exercise of governmental powers. Governmental authority, accordingly,

rests on a foundation laid by an unambiguous proclamation by the constituent power(s)
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of We the People(s) in the past. In the existential crisis, however, this authorisation
sequence tends to be suspended or reversed. Political authorisation is reconstructed after
governmental power is already being exercised as if the foundation of its authority were
in place (see loannidis, 2016; Ackerman, 2000).

In the Eurocrisis, the ECB was faced with the problem that a reliance on a strict
understanding of the legal mandate might have left no mandate to fulfil. To rescue the
euro and its associated legal order, the ECB thus exercised ‘broad’ and unreviewable
discretion in a manner that redefined the meaning of some of the fundamental tenets of
that legal order. The appeal to the people of Europe in ECB discourses, then, assumes its
significance in response to the need to reconstruct the foundation of the authority of such
governmental acts.

By reimagining its foundation of authority as being based on the unitary European
people, the ECB has introduced the notion of an organic link between governmental
power and the sovereign people, which can act as judge and (silently) authorise new
governmental practices in the present. Following the Rousseauian logic, this allows the
ECB (and the Eurozone in general) a greater flexibility to redefine its governing
philosophy in response to socio-economic developments than would the strict observance
of the letter of the law. It might even potentially allow for changing political and
economic ideas and values to be reflected in monetary policy. The open question, then,
is how to make democratic ‘judgement’ and ‘control’ meaningful and what this would
mean for the ECB’s independence.

The article has proceeded in an interpretative manner, using only publicly
available sources. It has thus disregarded the question of the ECB’s ‘actual’ motivation
for the using the language of the people of Europe and what meaning it attributes to the

notion. It has also not addressed the question of whether the notion is invoked more
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broadly in EU political discourse, has any broader social resonance, or whether it might
be a form of technocratic populism responding to the rise of anti-euro populism in Europe
(see Bickerton and Invernizzi Accetti, 2018). These are questions beyond the scope of
this article, which will demand different methods for answering. Addressing such
questions, however, might be of interest for further research, particularly if combined
with the question of the audience of central bank communications (see Lohmann, 2003;
Braun, 2016). To whom is the ECB speaking when it invokes the people of Europe?
Cursorily, the ECB appears to invoke it in non-technical appearances before the general
public and its ‘intermediaries’ (general media, parliamentarians, public lectures and
academic conferences). Affirmations of political will such as Draghi’s ‘whatever it takes,’
on the other hand, seem to be made before investors or the financial press. The question,
then, is whether this is a general pattern. If so, how does it relate to the different registers
of the central bank’s communications and its attempt (or lack thereof) to balance the

differing values, expectations and knowledges of the communities a central bank serves.
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