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Ipek Bengisu looks at Turkey's withdrawal from the Istanbul Convention, the national and
international response, and the potential wider implications of the decision for tackling

violence against women.

On 20 March 2021, women in Turkey woke up to a Presidential Decision announcing
Turkey’s withdrawal from the Council of Europe Convention on Preventing and Combating
Violence Against Women and Domestic Violence. In the international area, the
Convention is commonly referred to as Istanbul Convention as it was opened for
signature in Istanbul, during Turkey’s Chairmanship of the Council of Europe (CoE). Along
with playing a pioneering role during the negotiations of the Convention, Turkey was also
the first signatory state and the first state that submitted its ratification to CoE
subsequent to unanimous voting by the Turkish Parliament. Ironically, with this
controversial decision, Turkey has also become the first state that announced its

withdrawal from the Istanbul Convention on its 10th anniversary.

Indeed, Turkey has taken major steps in order for the implementation of the Convention,

notably in the legal area. Primarily, on 8 March 2012, “Law no. 6284 on Protection of the
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Family and Prevention of Violence against Women” was adopted, which not only aligned
the national legislation with the requirements in the Convention and addressed the
shortcomings of the preceding Law, but also constituted a crucial step for the advocacy
of the Istanbul Convention. Further, implementation of this Law was supported by a chain

of measures, comprising of three consecutive national action plans.

Despite these efforts, however, the Group of Experts on Action against Violence against
Women and Domestic Violence (GREVIO) underlined in its Baseline Evaluation Report on
Turkey that, to eliminate violence against women, there was still a need for efficient
measures and policies ensuring the on-the-ground implementation of laws and practical
realisation of gender equality. Particularly, restrictions due to Covid-19 had caused an
upsurge in violence against women, and as a consequence of this “shadow pandemic”,
public pressure increased for more effective enforcement of the Istanbul Convention and
Law no. 6284.

Under this climate, the Presidential Decision announcing Turkey’s withdrawal from the
Istanbul Convention prompted a strong public reaction and widespread criticism.
However, the decision is also problematic from a legal perspective as it was issued
without Parliamentary consent, which raised claims that it was against the Turkish

Constitution.
Assessment of the withdrawal decision under the Turkish Constitution

According to the Turkish Constitution, ratification of international treaties shall be subject
to adoption by the Parliament of a law approving ratification. Subsequent to the
Parliament’s ratification, the President approves and promulgates the treaties. Once
coming into effect, these international treaties have the force of law and, where they

concern fundamental rights and freedoms, their provisions prevail over laws.

Consistent with the parallelism of competence and procedure principle, administrative
acts must be dissolved by the same mode in which they are established. Therefore, to
amend or repeal an international treaty that has become domestic law concerning
fundamental rights, the Turkish Parliament must pass a law, and only then, the President

may complete this legislative act by using his/her executive powers.

Further, Article 104 of the Constitution, which regulates the duties and powers of the
President, states that presidential decisions may be issued on matters regarding
executive power, and in the hierarchy of norms these decisions are below the laws that
have been enacted by the Parliament, to whom legislative power belongs. The same
article also explicitly states that fundamental rights cannot be regulated by presidential

decisions as such an important matter can only be regulated by laws. In this respect, the
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Presidential Decision does not only attract criticisms about its conformity, or lack thereof,
with the Constitution, but also raises questions concerning its conformity with one of the

core Constitutional values, namely the principle of separation of powers.
The consequences of the withdrawal decision

As underlined by the GREVIO’s Turkey evaluation report, to combat violence against
women, Turkey needed to ensure not only normative (de jure) gender equality but factual
(de facto) equality as well. More precisely, parallel to legal reforms, Turkey needed to
ensure practical realisation of the principle of gender equality and prevention of practices

which discriminate against women.

The Convention was an important tool to address gender inequalities from the social
perspective as, unlike current national legislation, it contains references to root causes of

gender inequality such as “socially constructed roles”, “crimes committed in the name of

honour”, and “prejudices”, for example.

In addition, the European Court of Human Rights’ (ECHR) Opuz v. Turkey case might be

regarded in this context (which was the first case that the ECHR elaborated State
obligations with respect to domestic violence and the case therefore played a significant
role in the creation of the Istanbul Convention). In the Opuz case, the ECHR states that
the problem was not the law per se but the general and discriminatory judicial passivity
and the attitude of local authorities in providing effective protection to victims, which was
creating a climate conducive to domestic violence (para. 198). In the Opuz case, the
ECHR also made reference to the Inter-American Commission on Human Rights’ report in

Maria Da Penha v. Brazil case, in which the Commission assesses the consequences of

State organs’ tolerance of violence against women, and states that, from the society’s
point of view, as the representative of the society, a State’s willingness o take effective
actions, or not, against violence against women impacts this climate conducive to

domestic violence. (para. 86).

The Convention was an important tool to address

gender inequalities from the social perspective as,



unlike current national legislation, it contains
references to root causes of gender inequality such as
“socially constructed roles’; “crimes committed in the

name of honour’, and “prejudices”

Turkey's welcoming attitude towards the Istanbul Convention was a significant indication
of its commitment and willingness to combat violence against women by adopting a
zero-tolerance approach. Therefore, the Convention had an effect on the lack of on-the-
ground-enforcement of laws and this pervasive climate contributing to domestic violence
portrayed in the Opuz case. The withdrawal from the Convention might potentially reverse

these effects and set back years of efforts to combat violence against women in Turkey.

Moreover, Turkey's withdrawal decision might also have negative regional and
international consequences. Despite the progress the CoE has achieved on the promotion
of gender equality and women's rights in the last decade, the momentum of the
developments has not been maintained. In recent years, this overall progress has

provoked a backlash against gender equality in many societies.

In several CoE member states, this backlash has translated into concrete initiatives
against the Istanbul Convention due to claims that the Convention undermines a
traditional notion of family or promotes gender ideology. For instance, in Bulgaria,
Slovakia and Hungary, the ratification process was suspended and in Poland, there are
some recent initiatives to withdraw from the Istanbul Convention. Nevertheless, Article 80
of the Istanbul Convention, which regulates withdrawal from the treaty, had not been
invoked until the Turkey case. In this regard, Turkey’s withdrawal decision risks weakening
the Istanbul Convention’s position in combating violence against women as part of the
gender backlash in Europe, while women across Europe need protection now more than

ever before.

Since the publication of the Presidential Decision, there has been immense reaction and
criticism against Turkey's withdrawal announcement at both the national and
international levels. At the national level, protests have been taking place by women all
over the country. Opposition parties and Bar Associations in Turkey have also challenged

the Presidential Decision before Turkey’s Supreme Administrative Court, claiming that the
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decision is unconstitutional and should therefore be deemed null and void from a legal
perspective. Further, numerous country representatives and international organisations
(including the CoE, UN Women and the European Union) have called on the Turkish
Government to cancel the withdrawal process and renew its commitment to the Istanbul

Convention.

Although this decision has provoked significant response, time will show whether Turkey
will actually complete the withdrawal process to become a non-party to the Istanbul
Convention as of July 2021. Most importantly, it remains to be seen what the outcome of

this controversial decision will be for the safety and well-being of women in Turkey.
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