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1. INTRODUCTION

In the 2010s, we are witnessing a number of policy debates concerning proposals for new
intellectual property rights. The high-profile examples include publishers’ rights, data
producers’ rights and sport events organizers’ rights. The arguments behind these rights are
purely utilitarian, unlike in the case of some traditional intellectual property rights, such as
authors’ or inventors’ rights. These rights are clearly presented as tools of European Union
(EU) innovation policy, incentivizing quality journalism, data creation and trading or
investments in sports. However, how sticky are these tools?
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A lot of attention in the literature rightly focuses on the first-order issue of their social
costs and benefits. Little attention is paid to the problem of institutional inertia which keeps
some of these solutions in circulation despite their proven ineffectiveness. While economic
progress is unthinkable without stable property rights, it is equally unthinkable without their
never-ending adjustment and continuous reflection of their effects.2 In this article, I pose the
following question: how difficult is it to legislate away a new set of intellectual property
rights once they are found to be incapable of delivering on their promises?
In his recent contribution, Geiger asks essentially the same question, though from what
at first appears as an entirely different perspective. He wonders whether the EU will still be
able to regulate intellectual property rights freely, given the increasing reliance on
investment protection anchored in international treaties. 3 In my contribution, I explore the
question of regulatory autonomy by looking at the guarantees offered by Article 17 of the
EU Charter. Initially, the two issues might appear separated by a brick wall. Investment
protection usually presents itself as containing its own sets of rules and mechanisms which
apply autonomously as an additional layer of protection granted to investors.4 Unlike
protection by fundamental rights, it is litigated before private tribunals and not courts.
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However, as noted by Gervais, ‘[t]he triangular interface between trade, intellectual
property (IP) and human rights has yet to be fully formed, both doctrinally and normatively’.5
In fact, the empirical analysis of Alvarez shows that if (European Court of Human Rights)
ECHR case-law is discussed, despite its uncertain doctrinal status, it is in fact cited as often
by investor claimants as respondent states.6 In the past, respondents states for instance
referred to (European Court of Human Rights) ECtHR case-law concerning expropriation
and fair compensation.7 Claimants have invoked it in order to extend the findings of domestic
constitutional courts, declaring the violation of a fundamental right to property under the
ECHR, to their investment disputes.8 Similarly, EU law dictated outcomes interfering with
the property of investors in Member States were scrutinized through investment protection.9
Therefore these two lines of enquiries cannot be presented as being entirely disconnected
and although the brick wall exists, it has more windows than one might think. As explained
by Alvarez, ‘international investment agreements are, at least as deployed by some investor
claimants, human rights treaties for a special kind of “human”—namely foreigners armed
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with capital’.10 It is therefore no coincidence that the dimension of Article 17(2) might play
a role in the system, even if only of an argumentative and reflective nature.
Therefore, this contribution takes a broader approach towards the notion of
‘investment protection’. It scrutinizes how protection granted to investments through IP
rights is subsequently constraining the legislator because of the set of constitutional
safeguards. The fundamental right to property is thus used as a lens for the analysis of the
theoretical and actual maneuvering space left to democratically elected parliaments should
they decide to abridge, redesign or repeal IP rights. Special attention is paid to the European
federal setting which creates a unique set of challenges in this respect.

2. EUROPEAN STATUS QUO INERTIA

All intellectual property rights exist for a reason. However, they all have a different
legislative purpose. Apart from justice arguments applicable to a few IP rights,11 the
exclusive rights are mostly about optimal incentives for innovation, investment and
diffusion.12 In theory, the legislator’s choices should be continuously challenged against the
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background of this purpose, thereby reviewing their actual performance. However,
legislative challenges of IP rights are extremely rare.13 The historical trajectory of
intellectual property law in the last century has been to simply keep adding new rights
whenever there is a major technological change. The same legislator almost never goes back
to question its old choices. These old choices simply stick, even if original industries vanish
or technological realities change completely. This makes IP rights a very heavy- handed tool
of innovation policy. Not because of the technique of exclusive rights, but due to political
economy that fails to challenge ineffective tools. With the passing of time, some choices
become so ‘obvious’ that they start to be perceived as natural entitlements – ‘good old
property rights’14 . Such rights are then practically immune to evidence in the political
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debate.15 Contrary to intuition, therefore, they can become quite expensive innovation policy
tool.
In addition, at least in Europe, much of the policy-experimentation in the area is
shifting to the supranational level. New IP rights are increasingly proposed directly for the
entire European Union without their pre-testing at the national level. In recent years, calls
for new Union-wide IP rights seem to be only intensifying. Press-publishers are asking for
some rights of their own over press publications. 16 The organizers of sport events are asking
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for rights to their events.17 The automobile-manufacturers are asking for a data producers’
right covering data resulting from their collection efforts.18 These proposed rights are not the
result of a domestic experimentation but rather examples of direct Union experimentation.
Although, publishers’ rights have a precedent in Germany and Spain, they are new in these
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countries and national examples are not considered success stories.19 Special sports
organizers’ rights are generally absent in the EU.20 The data producers’ right is also nonexistent across the EU. These developments change the dynamics of the European project.
Unlike in the past, when legislation at the European level was predominantly meant to
approximate the existing laws within the Member States, today, the innovation toolkit is
directly coming top-down from the Union itself.
Is that a good outcome? How does it affect the Union’s flexibility to make good policy?
Do we have to accept that these rights are here to stay once they are incorporated into
legislation, or can they be repealed? And if so, how quickly can legislators act in case these
rights are promised for decades? What is the maneuvering space left by supra-national
human rights safe-guards? These are all important questions of today.
We do not have to go too far for real-world examples to illustrate these points. The
Database Directive was enacted in 1996 in a climate of growing technological progress in
the area of computation and data processing.21 The European legislator was worried about
the ‘very great imbalance in the level of investment in the database sector both as between
the Member States and between the Community and the world's largest database-producing
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third countries’.22 In this climate, a new IP right was born – a sui generis database right.23
The legislator quite unusually articulated its strongly held beliefs in the preamble of the new
legislation, where it said that ‘an investment in modern information storage and processing
systems will not take place within the Community unless a stable and uniform legal
protection regime is introduced for the protection of the rights of makers of databases’.24
After two decades of having this legislation on the ground we can say that the Directive
does not exactly constitute a success story. Although data-related issues are at the very center
of upcoming technologies like artificial intelligence, little evidence exists that insufficient
data creation is a problem of the day.25 In order to assure exclusivity, market players tend to
prefer technical and contractual restraints to the exclusive rights.26 The first and second
evaluation of the Database Directive noted the lack of evidence of any clear benefits. 27 As
explained by the executive summary of the second official evaluation report from 2018, ‘the
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sui generis right continues to have no proven impact on the overall production of databases
in Europe, nor on the competitiveness of the EU database industry (emphasis added).’28
Despite this, after the second evaluation, it was concluded that no action is needed because
although the Directive did not bring any substantial provable benefits, it did not harm the
industries either.29 Therefore, according to the conclusions, there is no need to change the
laws. This explanation might seem ridiculous at first sight. After all, the Directive is meant
to attract benefits which are a measure of its success. The policies are not measured by lack
of harm, but by how the newly generated benefits offset their costs. 30
The central benefit of the Directive that is now being presented instead is the
following: ‘[the Directive] restricts regulatory fragmentation that could be detrimental to the
Digital Single Market’.31 In other words, for the European (Digital) Single Market there can
be a value in being united, even if it is behind a wrong solution. This inertia is a result of a
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broader European set-up, where European sharing of solutions, even if not useful ones, is
sometimes valued over their disparity. As I will argue, it is a primary reason why accepting
– by means of Directives – any new intellectual property rights on the European level before
they are properly tested nationally, showing clear benefits that offset their costs, can lock-in
the European Union into a set of inefficient policies they cannot easily get rid of.
The Database Directive shows an important weakness of European law-making in this
space. If the European legislator decides to intervene and create a new set of IP rights in
order to stimulate investment in innovative activities, then effectively abolishing any such
rights requires not only removing the European legal basis, but also ‘cleaning up’ on the
national level. Unless the European legislator intervenes by (1) repealing the EU law, and
(2) pre-empting now entirely domestic left-over solutions, it causes chaos and fragmentation.
Unless the Member States decide to repeal them too, the domestic implementations of a
formerly valid directive would remain in place. Moreover, they can now differ across the
Member States, including ones which previously had no law on the matter. To avoid this
‘forced chaos’, the European legislator has to coordinate removal too, which is only possible
by means of pre-emption of the national legislations of this kind together with the Unionlevel repeal.32 This is because the free movement of goods and services is unlikely to
substantially limit the Member States’ ability to maintain previously Union-dictated rights.
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Any removal of the European legislation relaxes the free movement enquiry and thus gives
the Member States a broader maneuvering space to experiment or not to act.33
This is a tricky situation. In particular, because any pre-emption of national solutions
demands that the European legislator argues not only that the Database Directive is not useful
and hence is not needed, but also that it harms and should be avoided.34 However, these are
two different policy questions. One could say that they are two different evidentiary
thresholds. The usefulness threshold requires showing that the world can continue to deliver
innovation without such rights. The harm threshold requires showing that the legislative
solution costs more than it benefits. Thus it should be inacceptable even for the Member
States to experiment with it in order to preserve the common European innovation frontier.
Understandably, this is a much higher burden to bear. This kind of ‘negative legislation’ to
further innovation policy is therefore very unlikely; in particular because European policy-
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making is subject to proportionality and subsidiarity principles governing its exercise of
competence.35
Proportionality and subsidiarity require that in the area of shared competence, the
Union should act only when it is in a superior position to solve a problem. 36 Therefore it is
intuitive for the European Commission to respond by keeping rights in place unless they
result in harm, although their benefits did not materialize. This inertia is a result of the
European set-up which requires costly coordination in order to repeal any IP rights grounded
in the Directives at the EU level.
The status quo inertia could be partly avoided if the EU legislator would use
Regulations37 instead of Directives when experimenting with new IP rights. Regulations are
directly applicable, and hence there is no need to implement them in the national law. This
means that once the EU legislator repeals such instruments, they automatically cease to exist
also on the national level. Had the sui generis database right been implemented by means of
an EU Regulation, the European Commission could have repealed it much more easily than
is currently the case.38 This indicates that any experiments with respect to non-traditional IP
rights should be carried out directly in the form of EU Regulations. Otherwise the EU creates
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a lot of rigidity in the system and essentially prevents an effective repeal of such legislation
once it has failed to deliver on its promises.
Although it might sound counter-intuitive that new non-traditional IP rights should be
legislated directly while established rights continue to be only partially harmonized, the
institutional set-up presented above clearly supports this argument. With respect to
traditional IP rights, the situation where the EU legislator would want to radically change
them as a whole is extremely improbable – especially given the strong regulatory influence
of international public law over traditional IP rights in the area. In fact, an argument can be
made that the competence norms of the European Union - Article 114 and 118 TFEU – even
require that IP rights which have very little precedent on the national level, and thus pose
little if any obstacles to cross-border trade, have to be regulated under a uniform system of
protection.39
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3. IP RIGHTS AS FUNDAMENTAL RIGHTS

The evidentiary threshold discussed above is also important for constitutional admissibility
of repeals from the perspective of the EU Charter. I will argue that, when reviewing EU
laws, these thresholds are low and the margin available to the legislator is wide. Unlike
almost paralyzing evidentiary thresholds that have to be considered by the EU legislator
when exercising its competence in order to coordinate repeals, the EU Charter safeguards
are much easier to satisfy. At the same time, they pose a different set of challenges, in
particular the question of fair compensation. To analyze these situations, we need to make
two important distinctions.
Abolishing existing IP rights means interfering with Art 17(2) of the EU Charter. If
such an interference is only (1) future-oriented, it concerns only rights to objects which were
not created yet. In these cases, the question is essentially whether the legislator may abolish
an existing set of rights at all (at any point in time), or whether there is some form of
institutional guarantee preventing this. On the other hand, if such an interference is also (2)
past-oriented, it concerns also rights to objects that are already protected because they were
created under the rules which promised such a reward. The enquiry in this case needs to
analyze under what conditions rights can be retroactively abridged, shortened and abolished.
It is obviously clear, that for both scenarios, any government needs a good reason to repeal
or limit any existing rights. It needs to make a convincing case as to why these rights should
be avoided, despite promises being made. I will therefore analyze these two situations from
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the perspective of the EU Charter, drawing also parallels to the case-law concerning the
ECHR.40
In the European Union, most of the IP rights today are co-designed by national and
European legislators with the help of EU Directives and their national implementations (e.g.
copyright and national trademarks).41 Another set of rights is predominantly designed on the
EU level by means of EU Regulations (e.g. unitary EU trademark and EU design systems).42
The last set of rights remains mostly in the hands of national legislators because it has been
left largely untouched by EU law (e.g. utility models in some countries). The existing
practice of European lawmaking is harmonization by means of EU Directives, which leave
parts of the law to be determined by the national parliaments. When considering the EU
Charter and its applicability, it is crucial to understand which of the situations we are dealing
with.
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3.1 SCOPE
In the European Union, Article 17(2) of the EU Charter safeguards the protection of
intellectual property at the constitutional level. It recognizes that IP rights are a form of
property that have to be constitutionally protected. As a fundamental right, the provision
applies and constrains whenever the EU Charter does.43 By definition, this is the case when
EU legal instruments such as Directives or Regulations apply in the area.44 Therefore,
whenever the European harmonization touches upon IP rights in any manner, Article 17(2)
applies to the affected area. However, demarcating this area of applicability is not always
simple. Since IP rights are usually a bundle of exclusive rights, one can contemplate redesign that touches only upon its components. For instance, the legislator might single out
the distribution right of a copyright holder or the anti-dilution protection for trademark
proprietors, for reform. Such choices affect the application of the EU Charter. If the
components are purely national, then it is not self-evident that European harmonization that
repeals purely national rights will automatically trigger scrutiny by Article 17(2). To clearly
delimit the scope of the EU Charter for my enquiry, three issues merit deeper consideration:
(1) co-legislation, (2) time-line and (3) the subject matter.
First of all, co-legislation by several parliaments brings some challenges. It is clear
that repealing any IP rights, or their components, originating from EU law – be it based on
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Directives or Regulations, will be subject to Article 17(2) of the EU Charter. So for instance,
if the EU legislator would want to repeal the Database Directive, or only some of its sui
generis rights, such as the right to prohibit re-utilization, the protection provided by the
fundamental right to intellectual property would be activated. However, the situation is less
clear for the same changes effected to the domestic IP rights protection framework in the
course of European harmonization (e.g. by means of full harmonization).
For instance, when due to the EU copyright reform in the 2000s, the protection
provided to

non-original writings (Geschriftenbescherming) under Dutch law was

abolished,45 this could have triggered a scrutiny through Dutch safeguards, but potentially
also under the EU Charter. However, the Charter only applies when implementing EU law.
Since national law preceding the legislative change was not enacted for the purpose of
implementing EU law, its change due to an act of the EU would, at least at first sight, seem
to be outside the scope of the EU Charter. However, one could also argue that legislative
changes at the EU level also capture effects of these newly imposed laws on the pre-existing
national situation. In other words, where EU law forces Member States to abandon some
rights, such effects constitute a direct and anticipated result of their implementation and thus
should still be brought within the scope of the Charter’s application. From this perspective,
Article 17(2) also applies to the question whether an EU instrument sufficiently considered
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the question of pre-existing domestic IP rights that might need to be abolished. After all, the
national legislator would have to consider similar questions of national (constitutional) law
when acting on its own. Why should we make an exception for EU-led actions?
If the latter argument were to prevail, it becomes clear that the CJEU should be
particularly careful as to how it construes protection granted by Article 17(2). As will be
explained below, overly-strict levels of scrutiny could paralyze the harmonization process.
A good parallel to these considerations is the area of free movement. When applying the
principles of free movement, domestic intellectual property rights are considered a form of
justification for the maintenance of local idiosyncrasies.46 According to settled case-law,
such justification has to respect, among other things, the fundamental rights of individuals.
Despite these being presented in a form of domestic derogation from the Union principle of
free movement,47 CJEU case-law requires that the EU Charter applies. This ensures that
what is imposed on the Member states by means of free movement scrutiny is not at the same
time incompatible with the fundamental rights of those concerned.
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In my view, in order to avoid similar conflict in the area of changes to pre-existing IP
rights by means of Union legislation, the EU Charter and thereby Article 17(2) should
arguably apply when an EU instrument abridges domestic rights. Next to these legalistic
considerations, it is also much more efficient in terms of coordination if the CJEU disciplines
the EU legislator directly, rather than the objections having to surface through the domestic
courts years-later. At the same time, this would force the EU legislator to consider, in the
legislative process, the impact of its legislation by thinking about how the envisioned
changes could abridge existing rights. A by-product of this approach would be that the CJEU
applies the same standard to the changes in Union IP rights. Any coordinated repeal of Union
rights, however unlikely institutionally, would be confronted with exactly the same standard
of protection.48
Another dimension to the applicability of the EU Charter is time. The EU legislator
might decide to repeal its own acts, such as the Database Directive. However, doing so means
that only the Union dimension of the legislation ceases to exist. Once the only EU instrument
in the area is gone, the EU Charter might be inapplicable as the situation after repeal becomes
entirely domestic. This threatened to happen after the CJEU repealed the Data Retention
Directive.49 Some of the Member States argued that once the Directive is gone, the CJEU’s
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case-law setting a high level of protection for the privacy of individuals is no longer binding,
since the EU Charter had lost its window of applicability. In the case of the Data Retention
Directive this was eventually not a problem because it was still possible for the E-Privacy
Directive to provide a basis for the application of CJEU case-law. 50 However, the problem
of the application window remains an issue for other cases. For instance, if the EU were to
repeal the Database Directive without also coordinating its national removal, then any
constitutional scrutiny that would normally take place under Article 17(2) of the EU Charter,
would be barred by the fact that post-repeal, the sui generis right and its treatment by national
legislators or courts would be a purely domestic matter. A possible way out of this situation
might be to extend the shadow of applicability of the EU Charter even after an EU instrument
is repealed. Until this happens, this institutional consideration hovers over any such changes.
Last but not least, Article 17(2) applies only to ‘intellectual property’ as a type of
subject matter. Naturally, any other type of property is still protected by Article 17(1) which
grants protection to all ‘lawfully acquired possessions’. There is no doubt that copyright,
trademarks or patents qualify as intellectual property. However, it is harder to find an
objective and all-encompassing criterion for such inclusion. One possibility is to rely on the
labelling by the term ‘intellectual property’ in the legislation. From this perspective, Article
17(2) would have no preconceived notions of the domain, and would provide a full deference
to the legislator. Another approach would be to develop an autonomous notion of this term,
which would, however, require developing a set of criteria. And although immaterial aspects
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of these rights and some properties developed in theory like ubiquity, non-rivalry and nonexcludability might offer some clues, it is not clear if these should constitute binding criteria
for the subject-matter. The problem of definition can be particularly visible when the CJEU
would need to conceptualize national protection mechanisms in the situations discussed
above.51 However, given the backstop of Article 17(1) protection, this issue seems less
salient.
In the context of the ECHR, this question does not arise because the term of
‘intellectual property’ is not being used. However, the ECtHR had to develop a response to
a similar problem when trying to qualify possessions worthy of protection. The approach
adopted is to defer to the national legal system when identifying what is to be recognized as
a legitimate expectation or an existing property right.52

3.2. INTERFERENCE AND INSTITUTIONAL GUARANTEE

The case-law of the Court of Justice of the European Union applying Article 17(2) of the EU
Charter is growing every year. In the great majority of situations, Article 17(2) is invoked as
a protected value in realms of the proportionality analysis. The analysis dictates that the
courts have to reconcile the interpretation of IP rights with other fundamental rights, and
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consider the reasonableness of the public intervention in this realm. More specifically, it
requires that an interference upholds rule of law, pursues a legitimate aim and does so by
means that are the least restrictive given the goal(s) pursued.
Intellectual property is a type of lawful possession that is already protected under
Article 17(1). According to this provision: ‘[e]veryone has the right to own, use, dispose of
and bequeath his or her lawfully acquired possessions. No one may be deprived of his or her
possessions, except in the public interest and in the cases and under the conditions provided
for by law, subject to fair compensation being paid in good time for their loss. The use of
property may be regulated by law in so far as is necessary for the general interest.’ Article
17(2) emphasizes that this also applies to intellectual property. The CJEU indicates
interconnection between the two provisions.53 According to the Court, ‘[t]here is, however,
nothing whatsoever in the wording of that provision or in the Court’s case-law to suggest
that that right is inviolable and must for that reason be absolutely protected’.54
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In addition to in-built limits of Article 17(1) of the EU Charter, Article 52(1) stipulates
that ‘[a]ny limitation on the exercise of the rights and freedoms recognised by this Charter
must be provided for by law and respect the essence of those rights and freedoms’. Any
limitations ‘may be made only if they are necessary and genuinely meet objectives of general
interest recognised by the Union or the need to protect the rights and freedoms of others’.
The above provisions create a basic framework for imposing limitations on intellectual
property rights.
None of these provisions explicitly address the question of abolishing IP rights. If
anything, Article 17(1) hints that any individual expropriation is possible, but only in the
public interest, subject to clear legal procedures and ‘fair compensation being paid in good
time for their loss’. However, this individual protection against expropriation speaks only
indirectly about constraints on the option to abolish the title of such possessions in the law.
The provision foresees that proprietors are compensated if they are expropriated by the state,
but, not whether the underlying entitlements may cease to exist entirely. At the same time,
it suggests that such measures are conceivable. Therefore, Article 17 does not explicitly
articulate any institutional guarantee55 that should constrain a legislator from removing the
basis of such lawful possessions for the future. In its language, it merely requires that the
legislature sticks to its promises, and if it tries to interfere with them, it has to justify what it
does by demonstrating overwhelming public interest, and possibly compensate the affected
parties.56
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This paradigm of protection, referred to as a fundamental rule of law by Helfer in his seminal
article,57 would constitute a logical incorporation of the ECtHR case-law, which has no
autonomous program of property rights and only protects those entitlements granted by
national systems. As explained by Grosse Ruse-Khan, ‘discretion for normative decisions
underpinning limits to (intellectual) property shows the highly dependent nature of the right
to property’ on the choices of the legislator.58 Human rights protection by property is
therefore ‘lacking an independent notion of the substance and scope’.59 This means that the
content of Article 17(2) could equally be only determined by the legislator’s choices and
only protect against arbitrary changes of already made choices. If accepted, it means that the
provision does not come with a pre-determined program of normative choices of its own. In
other words, it does not (institutionally) guarantee any of the legislative choices, but only
protects them against a limited set of arbitrary changes once they are legislated. Article 17(2)
then does not provide an immunity against legislative change. Therefore, most certainly, in
the words of Peukert, ‘[t]he fundamental right to property does not guarantee today’s
standard of IP protection’.60 However, does it guarantee some bare minimum?

3.3. EMERGENCE OF AN INSTITUTIONAL GUARANTEE?
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An institutional guarantee means that the EU legislator would be constrained to recognize
and fulfil some minimal objectives when legislating in the area of Article 17(2). In Germany,
for instance, the German Constitutional Court recognizes a very limited institutional
guarantee underlying the property right.61 There is, at least as of now, no comparable concept
on the Union level, although reference to the essence of rights in Article 52 might be
somewhat related.62
Since the EU Charter entered the stage, the reference to ‘the essence’ in Article 52 was
viewed as performing either (1) a complementary role (relative theory) or (2) a substitute
role (absolute theory) to the general principle of proportionality.63 In the first view, essence
only strengthens arguments within proportionality. In the second view, essence is a sub-set
of interferences that are always disproportionate. This latter notion could be then understood
as providing more hard core limitations on the legislator’s choices - one which cannot be
outweighed by benefits to the public interest, or by offering compensation. Such ‘core
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choices’ or ‘values’ would thus always have to be observed and followed by the legislator.
Moreover, they would in theory exist for every single fundamental right in the EU Charter.64
For years, proportionality has been treated as the main and exclusive instrument to
reconcile the conflict. Especially after becoming the main methodology for resolving the
conflicts at the ECtHR, it became deeply engraved into European legal thinking about many
issues. Any reference to essence in the ECtHR system was understood only as strengthening
the arguments within proportionality analysis, or implying higher levels of scrutiny due to
the severity of an interference.65 At the time of writing, however, the CJEU seems to be at
least considering the recognition of essence as a new type of test that is separate from
proportionality. In a series of recent decisions – Sky Österreich (2013),66 Digital Rights
Ireland (2014), 67 and most importantly, Schrems (2015)68 – the Court seems to analytically
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distinguish core interferences,69 and other ordinary interferences that are subject to the
proportionality exercise.70 In the literature, Brkan and Ojanen argue in favor of this shift. 71
The rhetoric about essence of a right to intellectual property is not without a precedent.
In the early case-law concerning free movement, the CJEU often discussed the ‘very subjectmatter’ or ‘substance’ of exclusive rights. For instance, in Volvo,72 the CJEU emphasized
that removing the ability of a right holder to prevent third parties from manufacturing and
selling or importing products incorporating the design is tantamount to the right holder being
‘deprived’ of the substance of an exclusive right. Similarly, in Dior, the Court notes that
‘[l]iterary and artistic works may be the subject of commercial exploitation, whether by way
of public performance or by way of the reproduction and marketing of the recordings made
of them, and the two essential rights of the author, namely the exclusive right of performance
and the exclusive right of reproduction, are not called in question by the rules of the
Treaty’.73
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This case-law emphasizing substance of IP rights was arguably developed in order to
identify the crucial features of the legislative choices behind such rights. This was
particularly important in the context of free movement, where the CJEU wanted to draw a
boundary between permissible and impermissible obstacles to cross-border trade.74
However, in the recent years, the CJEU started referring to ‘essence’ also in the context of
its discussion of fundamental rights, including in the context of Article 17(2).
In Coty Germany, AG Cruz Villalón argued that ‘it is clear that the essence of the
rights would not be respected if the national legislation at issue resulted in the frustration of
the right of any holders of intellectual property rights to obtain protection from the courts.’75
In the decision, the Court mentions essence only in the following passage:76

‘Article 52(1) of the Charter states, inter alia, that any limitation on the exercise of
the rights and freedoms recognised must respect the essence of those rights and
freedoms and that it is apparent from the case-law of the Court that a measure which
results in serious infringement of a right protected by the Charter is to be regarded as
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not respecting the requirement that such a fair balance be struck between the
fundamental rights which must be reconciled.’

Although the CJEU references Scarlet and Sabam as the source of this passage, the referred
decisions actually do not mention ‘essence’, and only discuss the idea of balance of
fundamental rights.77 Therefore Coty Germany appears as its first place of use, at least in the
IP case-law. Following Coty Germany, the idea re-appears in the Mc Fadden decision, where
the Court holds that: ‘[s]ince the two other measures have been rejected by the Court, to
[reject the third one] would thus be to deprive the fundamental right to intellectual property
of any protection, which would be contrary to the idea of a fair balance’.78 Recently,
Advocate General Szpunar in Pelham summarized existing references to essence in IP caselaw as follows: ‘In the judicial review of the application of the current provisions,
fundamental rights play a different role: a sort of ultima ratio which cannot justify departing
from the wording of the relevant provisions except in cases of gross violation of the essence
of a fundamental right.’79 In Funke Medien, on the other hand, AG Szpunar discusses internal
reconciliation of fundamental rights with copyright law by means of exceptions. He notes
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that these exceptions achieve such reconciliation ‘without at the same time depriving authors
of the substance of their rights, namely respect for the relationship linking them to their
works and the possibility of exploiting those works economically.’80
As can be seen, the use of essence in the IP opinions and judgements so far does not
seem to go beyond a mere suggestion that interference with the crucial substance of a right
equals to a serious infringement of such right.81 This is in contrast with the idea of essence
as a hard core, an institutional guarantee, which could result from the case-law that
distinguishes essence from proportionality. The goal of such an institutional guarantee would
be to demarcate violations of fundamental rights for which we as a society should not accept
any justifications. Since violations of such core would be always disproportionate, they
delineate what outcomes cannot be changed under any circumstances. To an extent, from the
legislator’s perspective, they would constitute red lines which cannot be overridden by
democratically elected parliaments in their ordinary course of business. It could be
understood as the choices that the legislator cannot legislate away. Naturally, this is a very
severe impediment on democracy and should be taken with great caution. For fundamental
rights embodied in the EU Charter, like ‘effective remedy’ or ‘human dignity’, it can act as
a powerful tool against misuse, however, for other positions protected by fundamental rights,
it can be a very slippery slope.
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Until now, the CJEU case-law emphasizes the essence of these legislative choices, and
not some constitutional ‘program’ of minimal obligations.82 It is these legislative choices,
which are protected by Article 17(2) of the EU Charter, in terms of essence, substance or
specific subject matter. It cannot be ruled out that the CJEU will develop such a concept in
the near future, with reference to common ‘constitutional traditions’ of the Member States –
an analysis that is beyond this contribution.83

4. REPEALING IP RIGHTS

Any repeal can be future-oriented and past-oriented. To illustrate this, consider a situation
in which the EU legislator decides to create a right for press publishers which last 20 years,by
means of an EU Regulation. Suppose that after 5 years, the legislator realizes that this right
did not help but rather hurt the media landscape. It decides to scrap the law. Since the rights
were initially promised for two decades, at the time of changes, some publishers still hold
rights that will expire in 20 years. This prompts the following two questions from the
perspective of Article 17(2). First, (1) may the EU legislator abolish such exclusive IP rights
at all? And if yes, (2) may it abolish them only once all the promises expire, or immediately?
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As was explained earlier, the first question is about whether there is an institutional
guarantee behind this right. Once such an institutional guarantee is absent, the second
question is in essence a typical proportionality enquiry. Any future-oriented repeals can only
interfere with an institutional guarantee (if it exists). From the mere perspective of the
proportionality analysis, future-oriented repeals are unproblematic, perhaps with the
exception of a transitory period.84 This is because once rights are abolished only for the
future, no existing rights were being interfered with.85 Changing the innovation toolkit after
the promises have already expired does not require balancing but only legitimate democratic
grounds for a change. If the institutional guarantee is present in some form, the exercise of
the will of people is correspondingly circumscribed by constitutional norms.
However, the legislator may need to act quickly. IP rights are often granted for
decades, sometimes they even extend over centuries. Future-oriented repeals might be
simply too slow to respond to the fast-moving realities in the industries, where the legislators
try to intervene by means of exclusive rights in order to stimulate innovative activities. If the
legislator is allowed to act only after decades of transition, this could prevent any meaningful
reform from taking place. Not to mention if the term of protection expands over centuries as
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would be the case regarding neighboring rights. Therefore past-oriented repeals are almost
by definition also the ones that the legislator would want to resort to. Thus, any meaningful
changes to the innovation policy toolkit need to be as fast as the environment which they are
meant to address. The shortening or abridgement of existing rights is bound to happen if this
course of action is adopted. However, in such cases, the proportionality analysis becomes
the limiting factor determining the scope of the EU legislator’s actions.
As was already mentioned, Article 17(1) postulates that the deprivation of proprietary
interests is possible only if it can be said to constitute a proportionate way of pursuing the
public interest. It is required that ‘fair compensation [is] being paid in good time for their
loss’. Although this principle is not reiterated for intellectual property rights, relying on
systematic interpretation, it is clear that these safe-guards equally apply.86 The outcome is
that it might be constitutionally permissible to abolish rights with immediate effects,
however, doing so triggers higher safeguards, in particular it entails (1) a specific evidentiary
burden, and requires (2) fair compensation to be paid to the affected parties. Given the nature
of IP rights, this is just where the problem starts for our hypothetical EU legislator.

4.1 EVIDENCE OF PUBLIC INTEREST

First of all, what evidentiary standard is to be borne by the legislator? The thresholds might
differ when engaging only in future-oriented, as opposed to past-oriented repeals. As for the
former, it seems sufficient for the EU legislator to argue that the legislation is not any more
useful. After all, provided that an institutional guarantee does not exist or is not triggered,
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the impact on interests protected by Article 17(2) is not present.87 As for the latter, namely
repeals that also touch upon existing rights, the burden might differ.
At the ECtHR, the evidentiary threshold, however, is still low to demonstrate the public
interest. As noted by the ECtHR in James v UK: ‘[t]he taking of property in pursuance of a
policy calculated to enhance social justice within the community can properly be described
as being "in the public interest". In particular, the fairness of a system of law governing the
contractual or property rights of private parties is a matter of public concern and therefore
legislative measures intended to bring about such fairness are capable of being “in the public
interest”, even if they involve the compulsory transfer of property from one individual to
another.’88 In Pincova and Pinc v Czech Republic, ECtHR restated this case-law as follows:

The Court, finding it natural that the margin of appreciation available to the legislature
in implementing social and economic policies should be a wide one, will respect the
legislature’s judgment as to what is ‘in the public interest’ unless that judgment be
manifestly without reasonable foundation.89
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The states thus enjoy a wide margin of appreciation when considering whether community
interests outweigh individual ones.90 As recently argued by Advocate General Szpunar in
the Pelham case, citing ECtHR case-law,91 ‘[the] balancing exercise must, in a democratic
society, be undertaken first of all by the legislature, which embodies the general interest. The
legislature enjoys a broad margin of discretion in that regard.’92 If accepted by the Court, it
implies that the CJEU would require an equally low evidentiary threshold as the ECtHR.93

4.2 OBLIGATION TO COMPENSATE

The second issue concerns fair compensation. Because any full repeal of IP rights would
most certainly go beyond control of use and qualify as a ‘deprivation’ of property, Article
17 would require fair compensation. However, if only one right from a bundle of exclusive
rights were to be abolished, a different standard could apply. Depending on how the CJEU
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would conceptualize this, such redesign would not have to be interpreted as a ‘deprivation’.94
For instance, when the Database Directive abridged some national copyright laws which
operated with a lower originality threshold for databases, arguably, the sui generis protection
could have been interpreted as a substitute mechanism. Even if the situation would be
interpreted as a deprivation of property of some right holders, the newly created layer of
protection could be seen as a form of fair compensation.
Arguably, compensation may include not only monetary, but also alternative
mechanisms of protection. The problem with any compensatory scheme would be how to
design it in order to avoid being too costly and over-compensatory on aggregate. If the EU
legislator would decide to scrap some IP rights, probably the constituency of actual
beneficiaries is very limited. However, this does not mean that the group of theoretical
beneficiaries is equally narrow. IP rights are often applicable in many areas, but only a few
of them become commercially valuable and invoked. Creating a compensatory scheme
would naturally make all the beneficiaries interested, not only those with valuable rights.
Therefore designing a proportionate system of compensation which avoids the pitfalls of
overcompensation can be a challenge and generally a costly affair.
For past-oriented repeals, several lessons can be drawn again from the wealth of
ECtHR case-law. According to the settled case-law of the ECtHR: ‘It follows that the
balance mentioned above is generally achieved where the compensation paid to the person
whose property has been taken is reasonably related to its “market” value, as determined at
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the time of the expropriation’.95 However, ‘legitimate objectives of ‘public interest’ may call
for less than reimbursement of the full market value’.96
The ECtHR therefore generally requires market value, but also accepts that in some
circumstances, even less than market value can be offered to the affected parties if justified
by exceptional circumstances of the public interest. 97 The states again enjoy again a wide
margin of appreciation in designing these compensatory schemes.98 The overall goal is to
maintain a fair balance between community and individual rights. Therefore, a broad range
of solutions should be possible, ranging from monetary compensation upon fulfillment of
some criteria to alternative protection schemes. However, the main message is that repealing
such rights for already granted rights will be both a costly and organizationally demanding
task.

4.3 ARTICLE 17(2) AND INTEGRATION PROCESS

Moreover, coming back to the earlier point about the scope of applicability of Article 17(2),
this circumscribed view of the safeguards is equally important for the feasibility of the
process of European integration. If we were to accept that Article 17(2) applies also to
situations where the European harmonization removes local forms of IP protection, then the
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same thresholds of protection would be applicable to these domestic IP rights. If the
requirements for the legislator were to be higher than those derived from the ECtHR caselaw, this could impede the harmonization process. The EU legislator would have to not only
take into account the existence of such rights, but potentially think of much more elaborate,
lengthy and expensive schemes of transition after their implementation. For instance,
consider again the EU copyright reform (fueled by the CJEU case-law) which forced
removal of the Dutch protection of non-original writings by the Dutch legislator. If such
effects were to require interim compensation, the EU law-making process in the area of
intellectual property would be substantially altered. The policy-making would often settle
for the least common denominator, the lowest thresholds of protection or broadest scope,
just to avoid the above presented considerations.99 However, if partial re-design can be seen
as a trade-off of the newly harmonized bundle of exclusive rights, the abridgement of rights
might remain uncompensated.

5. CONCLUSIONS
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Innovation policy should be agile. The current trend within the Union of engaging in
experimentation with new untested IP rights is short of valuable feedback from the national
level. IP rights are legislated without successful pre-testing. They are thus much more
unpredictable in their effects. If experimentation in EU-law making takes the form of
Directives, the newly established IP rights become hard to repeal. Not necessarily because
of the constitutional constraints, but due to the fact that any European repeal needs to be
complemented by a concerted series of domestic repeals in order to be effective. This is
naturally very hard, as it requires legislation that pre-empts national solutions. Such
legislation comes with a higher evidentiary threshold due to the EU rules on competence.
This status quo inertia is one of the institutional reasons why the EU should either resort to
experimentation by means of Regulations, or carefully pre-test newly proposed rights at the
national level.
Unsurprisingly, Article 17(2) of the EU Charter imposes some limits on repeals of
newly established rights too. Unless the CJEU will develop some form of broad institutional
guarantee, future-oriented repeals, which only prevent new rights from arising, should be
largely possible. However, changes to innovation policy require rapid actions, and thus pastoriented repeals might be necessary in cases when awaiting the expiration of rights is not an
option. In these cases, proportionality seems to still remain the main paradigm for resolving
the conflict between collective and individual interests. While a partial re-design of rights
might avoid compensation, the full repeal of rights will in principle demand it. If the CJEU
is to adopt the ECtHR’s criteria for expropriation, this would mean a wide margin of
appreciation for the EU legislator when formulating the public interests. However, such
repeals would entail costs to the state which has to compensate the right holders. In addition,
non-negligible practical issues would arise when designing these compensatory schemes. To
summarize, the legislature has three choices: (a) to wait until existing IP rights expire, (b) to
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substitute existing IP rights by transforming them to other mechanisms, or (c) to compensate
expropriation of existing rights. In either case, undoing legislative choices is costly,
especially in a federal system.

