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Abstract:

A Local Authority v X, Y and Z (Permission to Withdraw) is a recent case in a series of
cases appearing before the family courts, referred to as the radicalisation cases, which
deal with concerns related to extremism, radicalisation and terrorism and their impact on
children and families. The radicalisation cases represent a significant legal development
and a unique legal moment, facilitating an unprecedented interaction between counter-
terrorism and family law. The cases pose a number of important and serious legal
questions: how should the law, and in particular family law, respond to fears that a child is
at risk of childhood radicalisation? How should it deal with the terrorist and/or extremists
as a parent? A Local Authority v X, Y and Z is an important radicalisation case which
addresses these questions. In this article, I examine how the case deals with two issues: a)
childhood radicalisation and its treatment by family law as a separate, free-standing harm
which can justify compulsory state intervention and b) the question of parental extremism
and/or involvement in terrorist related activity. I claim that although the case includes an
important and welcome reaffirmation of the principles of family law in the face of
worrying recent developments in the counter-terrorist landscape, this reaffirmation
remains fragile, arguing that the case represents a missed opportunity for the family
courts to critically reflect on and appraise the nature and purpose of family law’s
interaction with counter-terrorism.

Introduction

A Local Authority v XY and Z (Permission to Withdraw)! is a recent case in a series of
cases appearing before the family courts, referred to as the ‘radicalisation cases,’? which
deal with concerns related to extremism, radicalisation and terrorism and their impact
on children and families. The radicalisation cases began to attract the attention of the
British media in the summer of 2015, as a growing number of children and families
travelled to Syria with the intention of joining ISIS and other terrorist organisations.3
Since then, there has been a growing number of radicalisation cases appearing in the
family courts.*
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In October 2015, a Guidance was issued by Sir James Munby, the previous President of
the Family Division of the High Court, specifically addressing the radicalisation cases.>
According to the Guidance, the radicalisation cases involve three possible allegations or
concerns: ‘that children, with their parents or on their own, are planning or attempting
or being groomed with a view to travel to parts of Syria controlled by the so-called
[slamic State; that children have been or are at risk of being radicalised; or that children
have been or are at risk of being involved in terrorist activities either in this country or
abroad.”® However, since the demise of ISIS7 and the increasing number of men and
women with children returning, or seeking to return, from ISIS-held territory to the
UK,® the family courts have also been dealing with and assessing the safeguarding and
child-protection risks faced by the children of returnees.?

The radicalisation cases represent a significant legal development and a unique legal
moment,10 facilitating an unprecedented interaction between hitherto entirely separate
fields of law and state activity: counter-terrorism and family law.11 Therefore, the cases
pose a number of important and serious legal questions: how should the law, and in
particular family law, respond to fears that a child is at risk of ‘childhood
radicalisation’?12 How should it deal with individuals who are extremists and/or have
been convicted of terrorist related offences as parents? These are difficult questions that
the law has not really grappled with before. For despite the long history of counter-
terrorism in the UK, including the period of the Troubles in Northern Ireland, the family
courts have never been directly involved.13 Even though many of those who were
involved in and even convicted of terrorism related offences during the years of the
Troubles included both children#4 and parents,!5 their private lives and relationships
with their families were not really of concern to the state.

A Local Authority v X, Y and Z1¢ is an important radicalisation case which grapples with
and addresses these questions. In what follows I both examine and critically interrogate
how the case deals with two separate but closely related issues: a) childhood
radicalisation and its treatment by family law as a harm which can, on its own, justify
statutory state intervention in private and family life and b) the question of parental
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extremism and/or involvement in terrorist related activity. I claim that although the
case includes an important and welcome reaffirmation of the principles of family law in
the face of worrying recent developments in counter-terrorism law, policy and practice,
this reaffirmation remains fragile, arguing that the case represents a missed
opportunity for the family courts to critically reflect on and appraise the nature and
purpose of family law’s interaction with counter-terrorism and its potentially worrying
human rights implications.

Facts of the case

In A Local Authority v X, Y and Z7 the local authority applied for permission to
withdraw care proceedings that had previously been initiated with regards to three
children of varying ages.1® Although the children had come to the attention of the local
authority almost eight years earlier,1° following the father’s arrest and conviction for
soliciting murder and providing financial assistance for the purpose of terrorism,2° care
proceedings were only initiated by the local authority as a result of more recent
communications from the Counter-Terrorism Command Unit of the Metropolitan
police.2!

In initiating care proceedings, the local authority had argued that the children in
question were at risk of suffering significant harm as a result of the beliefs and activities
of the parents. To that end, the local authority claimed that the parents were ‘part of a
network of individuals’22 who are closely associated with and shared ‘similar radical
views’23 to Al-Muhajiron,2* a proscribed organisation. More specifically, the local
authority had alleged that the father, who is the subject of a Terrorism Prevention and
Investigation Measure2> (hereafter TPIMZ2¢), possessed ‘radicalising material’ on his
laptop, including ‘images of acts of terrorism and violence’ which indicated his ‘support
for ISIS.”27 The local authority had also argued that the mother ‘holds or is at least
sympathetic to extremist beliefs’28 and had attended (with the children) and even ‘led
meetings and lectures’ at which ‘radical views justifying and supporting violence
towards non-Muslims, acts of terror and the proscribed organisation of ISIS’ were
expressed.2?

However, the local authority applied to the court to withdraw the care proceedings on
the basis that doing so would be in the best interests of the children.3? Since evidence
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that the children themselves were ‘radicalised or exposed to extremist material’3! was
entirely lacking, MacDonald ] granted the local authority’s application to withdraw
proceedings, finding that the evidence available did not suggest that the children ‘have
suffered significant harm.’32 Therefore, MacDonald ] agreed with the parents that the
local authority would ‘be unable to satisfy the threshold criteria’3? necessary for
granting care orders under s.31 of the Children Act 1989.

Childhood radicalisation: extremism as a ‘freestanding’34 harm

What makes A Local Authority v X, Y and Z35 a particularly noteworthy case is that it is
one of the very few radicalisation cases where concerns regarding extremism and
radicalisation have been raised without any reference to the issue of travel to ISIS-held
territory in Syria. The local authority’s allegation, before its decision to withdraw care
proceedings, that ‘the children were likely to suffer significant emotional and
psychological harm as a consequence of their likely exposure to the radical views of the
parents’36 is an uncommon one. This is because in the majority of the radicalisation
cases, allegations that a child has been radicalised or is at risk of radicalisation due to
exposure to extremist ideology have mostly been raised alongside parallel allegations
that a child has already travelled to or is at risk of travelling to ISIS-held territory in
Syria.37Stand-alone allegations of childhood radicalisation due to exposure to (parental)
extremism are something of a rarity in the family courts.38

However, with the decline of ISIS and the significant drop in the number of children and
families travelling to Syria,3? the issue of travel to ISIS-held territories has become less
significant in more recent radicalisation cases. In fact A Local Authority v X,Y and Z*0 can
be seen as a reflection of a recent development in the radicalisation cases: the
identification of childhood radicalisation as a result of exposure to religious and/or
political extremism as a free-standing*! ‘new type of harm’ that, according to MacDonald
] in an earlier radicalisation case, ‘may’ on its own and without reference to the
possibility of it leading to travel to Syria or engagement in terrorist violence ‘justify
state intervention in family life.”42

As I have pointed out elsewhere,*3 in more recent radicalisation cases the concern of the
family courts has gone ‘beyond the question of threatened or actual removal from the
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jurisdiction’#4 to war-zones and terrorist organisations in Syria. The family courts have
been increasingly pre-occupied with investigating ‘what materials the children have
been exposed to at home’ and whether or not the parent in question ‘supports the cause
of the so-called Islamic State’#> not just to determine the likelihood of travel to ISIS-held
territory in Syria and/or involvement in terrorism but also to assess the ‘welfare impact
of the alleged beliefs and sympathies of a parent’#® on their children. As a result, the
focus of the family courts in the radicalisation cases is ‘not just [with] the behaviours of
parents’’ (my emphasis). Rather, the family courts are now also concerned with the
question of ‘whether and in what circumstances the religiously motivated views of
parents are so harmful to their children that the State should intervene to protect the
child’ or children in question*8 (my emphasis).

The implication here is that the harm of childhood radicalisation as a result of exposure
to extremism is a harm of ideas. As Rachel Taylor argues, the harm that is being
contemplated comes from the alleged ‘radicalised’ or ‘extremist’ beliefs themselves
rather than the ‘flight risk’# or the terrorist violence that they might lead to.5° And
indeed, the family courts have found, in a growing number of radicalisation cases, that
religious and/or political views, beliefs and ideas which are extremist and which can
radicalise children are, in and of themselves, harmful to children. Children who have
been radicalised and have adopted and espoused extremist religious and political views
that are deemed to be illiberal, hateful and intolerant and that can, in the eyes of the
judges, undermine liberal democratic values and principles,>! are considered by the
family courts to have been subjected to ‘emotional’ and ‘psychological’ harm.52
Therefore, in the radicalisation cases, religious and political beliefs that are considered
to be extremist and that can radicalise children are identified and treated as a distinct
‘facet of child protection’s3 that can engage the jurisdiction of the family justice
system.5*

This is an important development in English family law that, as I have previously
demonstrated, significantly departs from established family law principles.>> For
athough the family courts have in the past found the religious practices of parents
and/or the social or secular effects of their religious beliefs to be harmful to children
and contrary to their welfare,>¢ it is extremely rare for them to find the religious and/or
political beliefs of parents to be themselves harmful to children or contrary their best
interests.5” The radicalisation cases, influenced by recent developments in counter-
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terrorism policy and practice, have changed the family courts’ approach to parental
religious beliefs. For, as Taylor points out, in some of the radicalisation cases the family
courts have found that certain orthodox or illiberal Islamic beliefs (especially those
pertaining to the prohibition of homosexuality or differentiated and traditional gender
roles>8) to be so ‘distasteful’ and objectionable that they are harmful and dangerous to
children.>?

A Local Authority v X, Y and Z%° draws on and reinforces this recent development in the
radicalisation cases. Throughout the judgment, MacDonald ] appears to be preoccupied
with searching for ‘any evidence’ that the children have ‘been radicalised or exposed to
extremist material’®? and looks for ‘signs’ that they might have ‘been drawn into a
radical or extremist view of the world’62 or that their parents have ‘exposed [them] to
material propounding such views.’®3 MacDonald ]J's endorsement of the recent trend
towards identifying childhood radicalisation due to exposure to extremist thinking and
ideologies as a ‘new facet of safeguarding and child protection’®* that can justify
coercive state intervention in private and family life is worrying. For as [ have
previously demonstrated, whilst the risk of travel to ISIS-held territory in Syria, despite
its factual novelty, at least presented the family courts with child protection concerns
that are both recognisable and familiar®> (i.e. the possibility of death, torture or serious
physical injury®®), the same cannot be said of cases where the concern of the court is
(only or primarily) with radicalisation and extremism.

This is because although radicalisation and extremism have been identified as
safeguarding and child-protection concerns by the government’s Prevent Strategy®’ and
the ‘Prevent Duty,’®® social work academics have cautioned against ‘peremptorily
defining’ radicalisation and extremism as ‘child protection issue[s]’ and safeguarding
concerns.®® As the Joint Committee on Human Rights noted, whereas ‘everyone can
understand the definition of safeguarding when it comes to child-neglect, physical
abuse and sexual abuse,” when it comes to preventing radicalisation and extremism,
there is ‘no shared consensus ... as to what children would be safeguarded from.”7? In a
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of the Counter-Terrorism and Security Act 2015.
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similar vein, the social work academics David McKendrick and Jo Finch have questioned
‘how far current’ and more established and recognisable ‘types of abuse ‘fit”7! within
the context of radicalisation and extremism, going as far as to claim that the ‘usage of
the term ‘safeguarding’ within’ the Prevent Strategy and wider counter-terrorism
context is so ‘distinct’’? and ‘different’’? that it cannot be regarded as ‘traditional
safeguarding.’74

Moreover, the suspected harm of extremism and radicalisation is an ‘emotional,’
‘psychological’’”> and even ‘ideological’’® harm and is, by the family courts’ own
admission, ‘insidious’”” and, consequently, difficult to identify and assess.”8 Therefore, it
is difficult to disagree with Taylor’s argument here that since neither the government
nor the family courts have ‘articulated th[e] safeguarding risks’ faced by children at risk
of radicalisation with sufficient ‘clarity,’”® and given that it is not exactly ‘clear how’
preventing or even ‘eliminating extremism’ actually ‘protects individual children from
harm,’8% incorporating the confused®! language of radicalisation and extremism into
family law proceedings is dangerous.82

At this point it could be argued that given the recent involvement of children and
teenagers in terrorist related activities in both the UK and abroad,? preventing the
radicalisation of children and their exposure to extremist ideologies achieves child-
protection and safeguarding goals by potentially diverting them from joining terrorist
organisations and becoming involved in terrorist violence.8* The argument here, which |
have previously referred to as the ‘official explanation’ of the radicalisation cases
propagated by the government, the family judges and some academics,8> is that by
tackling radicalisation and extremism, the family courts are protecting vulnerable
children from seriously harming themselves and others and safeguarding them from a
life of criminality and terrorist involvement.

However, whilst this might seem like an intuitively appealing argument, it is,
nonetheless, problematic for a number of reasons. Firstly, this argument rests on the
flawed assumption that being exposed to and eventually holding extremist religious and
ideological beliefs can lead individuals towards committing acts of terrorist violence.
But the claim, which underpins the government’s counter-terrorism policies and
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discourses,8¢ that religious radicalisation through exposure to and the espousal of
[slamist extremist ideologies and beliefs leads to the involvement of individuals in
terrorist violence lacks sufficient empirical justification and has been severely criticised
and rejected by a number of prominent terrorism and political violence scholars.8” In
particular, as Taylor points out, ‘there is very little empirical research that is concerned
with children and little literature that looks at violent extremism from the perspective
of the threat of harm to individual children.’88 Therefore, this argument is based on a
problematic and insufficiently evidenced assumed link between Islamist radicalisation
or extremism and terrorist violence, especially when it relates to children.

Secondly, even if we do accept the claim that protecting children from radicalisation and
extremism may be necessary in order to prevent them from becoming involved in
terrorism, we must be aware of and should guard against the somewhat selective and
politicised ways in which this argument has been applied so far. For it is important to
remember, as mentioned above, that the involvement of children in terrorism is nothing
new to the UK. Children and teenagers were directly involved in the conflict in Northern
Ireland during the years of the Troubles: they were recruited into terrorist groups,
participated in violent riots and were even convicted of violent terrorist offences,
including murder and firearm offences.8? Yet the child-protection agencies and the
family courts were never directly involved in preventing and countering terrorism in
Northern Ireland.?? In fact, evidence suggests that social work and probation agencies
working with children and young people specifically chose to remain uninvolved with
children and young people convicted of terrorist offences or regarded as being at risk of
engaging in political violence,! maintaining that involvement within a context of
political violence was neither appropriate nor desirable®? and preferring to maintain a
position of official neutrality.?3

Similarly, although far-right terrorism and extremism have been on the rise in recent
years,?* far-right radicalisation does not feature in the radicalisation cases and has not
really been of concern to the family courts. In fact in Re 4, Munby L] emphatically
dismissed allegations regarding the active involvement of a father with the far-right
group the English Defence League (EDL) and his participation in violent protests where
racist views were espoused as being ‘neither here nor there,’ asserting that
‘(m]embership of an extremist group such as the EDL was not, without more, any basis
for care-proceedings.’?>
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[ am not suggesting here that the threat the UK faces and has faced from Northern Irish,
[slamist and far-right terrorism is the same or that these different categories of
terrorism and extremism pose similar dangers to children. There are, of course,
important differences. Rather, the point here is that even though protecting children
from becoming involved in terrorist violence might seem like an obvious and self-
evident child-protection or safeguarding issue, there is a notable and potentially
discriminatory selectivity when it comes to which forms of radicalisation and
extremism have actually been considered to be child-protection and safeguarding
concerns and which have not.?¢ The family courts should be wary of perpetuating this
selectivity, lest they be accused of participating in constructing and treating Britain’s
Muslim community as a ‘suspect community.’?

But it could also be argued that even if tackling the radicalisation of children and their
exposure to parental extremism will not necessarily prevent them from becoming
involved in terrorism in the future, it will, nonetheless, achieve other equally important
child-protection and safeguarding goals. This is because, according to the government,
the harm of extremism is not limited to the role it can play in justifying, supporting and
leading towards terrorist violence. The government has maintained that Islamist
extremism is also harmful because it can encourage social isolation and the segregation
of Muslim communities and families from British society.?8 Of particular concern to the
government have been Muslim parents who home-school their children or send them to
I[slamic schools which provide a narrow Islamic education, fearing that such parents are
isolating their children from mainstream British society and potentially inculcating
them with values that contravene and even undermine ‘Fundamental British Values.’ 9°

The issue of social isolation (especially through home-education) and its relation to the
radicalisation of children was not of direct concern to the family court in A Local
Authority v X, Y and Z.190 Although two of the children were home-schooled, they were,
according to MacDonald ], ‘actively involved in outside activities, have sufficient and
adequate education’ and appeared to be ‘keen on learning about a whole range of
diverse subjects.’101 The issue has, however, been identified as a concern in a number of
earlier radicalisation cases. For example, the fact that B had been ‘taught at home’ by
her mother was problematised by Hayden ] from the start in London Borough of Tower
Hamlets v B,192 an important radicalisation case involving B, a 16 year old girl who was
apprehended at an airport intending to join ISIS in Syria and who had been
indoctrinated after accessing ISIS propaganda online. Throughout the case, B’s home-
education, which according to Hayden | ‘inevitably...limited’ her ‘opportunities for

96 Ahdash (n3) above, 411.
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social interaction,’193 was presented as an important reason behind her radicalisation
and attempt to travel to Syria. Similarly, in A Local Authority v M and Others,1%4 a case
involving accusations by the local authority that the mother (who was apprehended
with her children by the Turkish authorities at the Turkish-Syrian border) was an
extremist activist who had attempted to join ISIS in Syria, Newton ] found that ‘the
mother’s extreme views...were reflected in the education she provided to the children,
who were home-educated’1% and ‘deliberately kept apart from wider society.’106

Once again, the argument for treating radicalisation and extremism as child-protection
concerns which can justify state intervention seems appealing. Preventing the social
isolation of children and facilitating their integration into mainstream British society
appears to be an appropriate goal to encourage, since it will likely improve their
educational and employment prospects in the future, broaden their horizons and
encourage them to have critical and open minds. It is not surprising, therefore, that in
both London Borough of Tower Hamlets v B and A Local Authority v M and Others Hayden
] and Newton ] regarded the enrolment of the children in ‘local college[s]'197 and their
exposure to ‘mainstream schooling’1%8 as essential for their immunisation1%? against
further radicalisation by expanding their minds and sharpening their critical faculties.

However, whilst this might be a superficially attractive argument, it risks potentially
contravening both English and ECHR case-law. Under English law, the freedom of
parents or their parental responsibility when it comes to the religious upbringing and
education of their children is widely construed.11® The courts in England and Wales
have traditionally been very wary of evaluating the educational choices of parents for
their children, especially when these parents belong to religious minorities,111 asserting
that it is sufficient for them to provide an education that prepares their children for life
in their own immediate religious communities rather than life in mainstream British
society.112 More importantly, both English and ECtHR judges have been sceptical of
‘social isolation’ or ‘social exclusion’ arguments made against parents belonging to
religious minorities and sects, pointing out that it is not necessarily ‘contrary to the
welfare of children that life should be in a narrow sphere [and] subject to stricter
religious discipline,’113 and warning that ‘the criterion of social marginalisation could be
applied to members of any minorities as a means to strip them of their parental
rights.’114
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110 See: Carolyn Hamilton, Family, Law and Religion, (Sweet and Maxwell 2003)140-142 ; Anthony Bradney, Religion,
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There is also a worryingly assimilationist thrust to this argument that could be counter-
productive. Limiting the statutory and human rights of minority parents to bring up and
educate their children according to their religious beliefs and precepts for the sake of
bringing them and their children out of social isolation risks creating a ‘siege mentality’
that reinforces the very isolation and segregation that the government and the courts
seek to prevent.115 It also overlooks and even potentially exacerbates the structural
reasons behind the segregation and social isolation experienced by minority religious
families and communities including ‘practices of discrimination, prejudice and racism
that exclude some people from belonging to the body politic as full citizens.'116

Finally we must bear in mind that the harm of extremism and radicalisation pertains to
the essentially ‘pre-criminal’ll” realm of beliefs, ideas and values that supposedly
precede the committing of terrorist violence. Therefore, by assessing whether or not a
child has been radicalised by being exposed to extremist beliefs, the family courts come
dangerously close to thought-policing,118 with some potentially serious human rights
implications, especially with regards to the religious freedom of particularly religious or
orthodox children and parents belonging to minority religions and their right to a
private and family life. And here the evidence from A Local Authority v X, Y and Z119 is
concerning. For example, MacDonald ] refers to the mother’s complaint that the social
worker, during the course of her assessment of the children in order to determine
whether or not they had been radicalised, ‘asked the children on a number of occasions’
about their ‘views on issues’ such as the ‘wearing of the hijab’120 (the Islamic headscarf),
including asking one of the girls ‘what her parents would do if she did not wear it.’121
Although it is not clear how much weight the social worker and MacDonald | gave to
these questions, a problematic link seems to be drawn between parents who transmit
conservative Islamic beliefs and norms to their children (such as hijab-wearing) and
extremism and radicalisation.122

This implicit link between particularly strict forms of Islamic religious observance and
extremism and radicalisation has also been made, as I have previously argued, in other
earlier radicalisation cases.1?3 For example, when exploring the reasons behind B’s
radicalisation in London Borough of Tower Hamlets v B,12* Hayden ] was clearly
uncomfortable with the mother’s ‘zealous Islamic beliefs’.125 So although Hayden ]
insisted that he was not suggesting ‘that the mother held radicalised beliefs’,12¢ the
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ECHR: Wunderlich’ (Law and Religion Blog, 17 January 2019).
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117 Therese O’Toole, ‘Prevent: from ‘hearts and minds’ to ‘muscular liberalism”(Public Spirit, November 2015)
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118 Fatima Ahdash, ‘Should the law facilitate the removal of children of terrorists and extremists from their care?’
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degree of the mother’s Islamic observance is, nonetheless, problematised and directly
linked to B’s radicalisation: ‘I have found on the spectrum of Islamic observance she is
at the most committed end. In this family those beliefs proved to be fertile ground for
B’s journey to radicalisation’.’?? By the same token, a lack of ‘strict Islamic
observance’,128 including the fact that the father ‘broke the Ramadan fast’ in Re A and
B129 and the mother in Re NAA130 ‘did not wear a hijab ... or pray during the day’131 were
treated as evidence that they are not extremist individuals. The danger here is that the
religious freedoms of parents are being unduly restricted in a potentially
discriminatory!32 manner.

The terrorist and/or extremist parent: an important development

The discussion in the preceding section pointed out and critiqued the ways in which A
Local Authority v X, Y and Z133 reinforces a recent development in the family courts
whereby parents who have indoctrinated their children by exposing them to extremist
religious and political views have been found to cause their children emotional and
psychological harm serious enough to justify coercive statutory intervention under s.31
of the Children Act 1989. But what about parents, like the parents in A Local Authority v
X, Y and Z,13* who may have committed terrorist related offences or who hold extremist
beliefs but have not taken any active steps towards actually radicalising their children
or sharing extremist beliefs with them?

This is where A Local Authority v X, Y and Z'3> digresses from the trajectory taken by
previous radicalisation cases. For despite the fact that the father had been convicted of a
(non-violent) terrorism-related offence and was considered by the Secretary of State for
the Home Department (hereafter SSHD) to represent a serious enough security threat to
be made the subject of a TPIM and although MacDonald ] found that ‘it is at least
possible that a court would be able to make findings in respect of the mother’ that she is
an extremist who supported and even participated in the activities of extremist political
organisations,13¢ this was not considered enough to warrant compulsory statutory
intervention in their private and family life. Since there was ‘no proper evidential basis
to put to the parents that they have radicalised their children or exposed them to
extremist material’137 and given the fact that the children ‘display[ed] no signs of having
been drawn into a radical or extremist view of the world,’138 MacDonald ] found that
there was ‘no evidence before the court that the children have suffered significant
harm.’13% What this suggests, therefore, is that a child or a group of children must have
been demonstrably impacted and negatively affected by their parents’ extremist

127 Ibid, para 125.

128 Re A and B (n 38) above, para 125.
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130 [2017] EWFC B76.

131]bid, para 47.

132 | say discriminatory because the focus of the radicalisation cases has been on Muslim families and concerns
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137 Ibid, para 61.

138 [bid, para 60.

139 [bid, para 61.
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ideology before a family court can find that they have been harmed; there must be
evidence of actual radicalisation or indoctrination into extremist thinking before
compulsory state intervention can be sanctioned.

Under s.31(2) of the Children Act 1989, a court may grant a local authority’s application
for care or supervision orders if it is satisfied that the child in question has suffered or is
likely to suffer significant harm attributable to the care given or likely to be given by the
parent. Notably, MacDonald ] stated that evidence of actual radicalisation and
indoctrination is required to establish not just that a child has actually suffered
significant harm but also to determine ‘the question of [future] risk of significant
harm.'140 MacDonald ] warned that ‘in the absence of any evidence of the children
having been drawn into a radical or extremist view of the world...the only basis for
finding that they are at risk of significant harm would be if the court were to conclude
that’ parents who are convicted of terror-related offences and/or hold extremist
religious and political beliefs ‘must a priori constitute a risk of significant harm to their
children.”1#1 MacDonald ] was clearly uncomfortable with the implications of making
such an inference, emphasising that even ‘risk of significant harm’ must be ‘established
on the basis of evidence not assumptions or speculations about future behaviour’142
based on the extremist beliefs of the parents or their terrorism related convictions.
Since the children in A Local Authority v X, Y and Z143 had been known to the authorities
for over eight yearsl#* and had not, throughout this period, displayed any signs of
radicalisation, MacDonald ] found that ‘the proposition that the parents must, a priori,
constitute a risk of significant harm to their children is wholly undermined by the
evidence.'145

Although it could be said that this case turns on its own facts (particularly the fact that
the children had been known to the local authority for a long period of time), A Local
Authority v X, Y and Z146 warns against suggesting that terrorist and/or extremist
parents, because of that fact alone, pose a risk to their children. It implies that they are
not to be automatically regarded as threatening to their children. This approach
contradicts the position taken by other family judges in previous radicalisation cases.
For example in Re C, D, E (Fact Finding: Radicalisation),'47 although Cobb ] found that
there was ‘no evidence that the parents have actually exposed or taken steps to
promulgate to their children’148 their ‘extreme and radical views about Islam’14® and
was, in fact, ‘relieved to record...that the parents’ extreme fervour has not (yet) infected
the children,’’>0 he nevertheless extended the electronic tagging of the parents,
maintaining that there was ‘still a likelihood that, unless unchecked, it will do so; if it
does so it will cause these children really serious or “significant” harm.'151 Likewise,
although Hayden ] (rather reluctantly) granted the local authority’s application in Re K

140 [bid, para 62.
141 Tbid.

142 Tbid.
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146 (n1) above.
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(Children)152 to withdraw care proceedings in relation to three children whose parents
had been accused of espousing and disseminating extremist views on the basis that
there was insufficient evidence that the children had suffered or were likely to suffer
significant harm, he nonetheless added that ‘it might be considered axiomatic that a
child brought up by radicalised parent of parents is, by virtue of that fact alone, at an
unacceptable risk of significant harm’153 (my emphasis).

These examples suggest that before A Local Authority v X, Y and Z,15 the children of
parents who hold extremist religious and/or political beliefs had been regarded by the
judges in the radicalisation cases as being, ipso facto, at risk of suffering significant
harm, irrespective of whether or not they had been exposed to or negatively affected by
their parents’ extremism. The decision in A Local Authority v X, Y and Z'5> represents,
therefore, a significant deviation from previous radicalisation case-law.15¢ This
deviation was clearly expressed by MacDonald ] towards the end of the judgement. For
whilst MacDonald ] recognised that it is ‘easy to assume that a straight line can, without
more, be drawn between a parent who is said to hold extremist views or a parent who is
said to be involved in terror related activity and the suffering of significant harm or the
risk of significant harm,” he reminded the local authority that the evidence available
from this ‘case demonstrates that the position is more complex.’’>” As a result, the
question of whether an extremist or terrorist parent represents an unacceptable risk to
their child ‘falls to be considered carefully on a case-by-case basis’ and ‘in light of the
evidence’ provided.158

Concluding thoughts: a welcome development or a missed opportunity?

MacDonald J’s decision in A Local Authority v X, Y and Z15° is, in many ways, a welcome
one. The insistence on the need for tangible evidence of actual harm suffered through
radicalisation and inappropriate exposure to extremism signifies a strong and confident
upholding of the principles of family law which only allow for compulsory state
intervention in private and family life if a child has suffered or is likely to suffer
significant harm and if such an intervention is in the child’s best interests. The decision
properly recognises that even though an individual has committed a terrorist offence
and/or is considered by the SSHD to pose a serious enough threat to the security of the
public to justify the issuing of a TPIM, this does not necessarily make them, without
evidence of actual harm suffered by the children, a “bad parent” who poses a risk to
their children. This upholding of the principles of family law ensures that a person who
has already been punished for terrorism-related offences or is suspected of being
potentially involved in terrorist activities is not subjected to further unjust punishment
or backhanded criminalisation through the family justice system.

This is not the first time that a family judge has defended the principles of family law
(in particular the harm threshold160 and the welfare principle6l) from potential erosion
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by refusing to allow the family courts to become another instrument in the state’s ever-
expanding®? counter-terrorism arsenal. In one of the earlier radicalisation cases,
London Borough of Tower Hamlets v M and Others,163 Hayden | stressed that in family
proceedings it is ‘the interest of the individual child that is paramount. This cannot be
eclipsed by wider considerations of counter-terrorism policy or operations.’164 Similarly
in HB v A Local Authority (Alleged Risk of Radicalisation and Abduction), whilst
MacDonald ] acknowledged that ‘Islamist extremism and the radicalisation consequent
upon it exist at present as a brutal and pernicious fact in our society,” he insisted that it
is nevertheless ‘important in these difficult and challenging circumstances that the
courts hold fast to the cardinal principles of fairness, impartiality and due process that
underpin the rule of law in our liberal democracy.’165

The problem, however, is that such an upholding of the principles of family law and the
refusal to partake in the erosion of the values of liberty, the rule of law and democracy
that the UK government’s fight against terrorism has sometimes led tol6® remains
fragile as long as the family court accepts and endorses, as it does in A Local Authority v
XY and Z,167 the identification of religious and political extremism and radicalisation as
free-standing categories of harm that can justify, on their own, compulsory state
intervention in the private lives of the families involved. This is particularly true given
the fact that the definitions of ‘radicalisation’ and ‘extremism’ that the family court is
using in the radicalisation cases come from counter-terrorism policy where the aim is
the defence and enhancement of national security rather than the protection of the
individual child and the promotion of his or her best interests.1®8 And so even though
the family courts have been clear that their focus in the radicalisation cases is on
whether or not a child has been actually harmed and whether compulsory state
intervention is in their best interests, the logic of counter-terrorism policy and its aims
and considerations have inevitably been used, as Taylor puts it, to ‘inform’16® and
determine what is considered harmful to children and contrary to their best
interests.170

It is of course true that in recent years in the UK, the remit of counter-terrorism has
significantly expanded!’! such that its focus has gone beyond the need to defend and
protect national security. With the shift from counter-terrorism to counter-extremism
and counter-radicalisation in recent years and the construction of radicalisation and
extremism as child-protection and safeguarding concerns in the Prevent Strategy, the
education, mental well-being and welfare of children and young people have become a
key concern for counter-terrorism policy, practice and discourse. This, together with
the infamous indeterminacy and malleability of the ‘best interests of the child’
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principle!’2 has meant that the logic of security and the logic of child welfare have
overlapped in recent years: to prevent and counter-terrorism is to protect children from
harm and to promote their best interests.

However, these recent changes in counter-terrorism policy and practice are troubling
and should be resisted rather than strengthened and reinforced by the family courts.
Given the essentially contested nature of concepts such as extremism and radicalisation
and the lack of clarity on exactly what radicalisation is, who the radicalised arel’3 and
exactly how radicalisation and extremism harm children,174 I agree with those who
warn against expanding the remit and reach of counter-terrorism into traditionally non-
security areas such child-protection and family law and argue that the counter-terrorist
state should focus on countering terrorism and terrorist violence.17> The family courts
should resist blurring the lines between security and other unrelated policy areas,176
ever-increasing securitisation and the ‘foregrounding’ of security over all other
concerns.17”7 Otherwise, as Taylor warns, the family courts may find themselves
‘becoming the quasi-enforcement mechanism for Prevent’ and other counter-terrorism
programmes.178

Furthermore, MacDonald J’s (rather uncritical) acceptance of the family court’s recent
identification of extremism and radicalisation as free-standing harms that can reach the
threshold criteria on the one hand and his insistence on the importance of evidence of
actual harm sustained through radicalisation and exposure to extremist thinking on the
other hand has led to a somewhat odd situation. According to MacDonald J's decision in
A Local Authority v X, Y and Z,17° the fact that a parent is a convicted terrorist and/or an
extremist is not enough for the court to find that a child has suffered significant harm
attributable to the care provided by their parent. But, as I show in the preceding section,
MacDonald | states that it is also not enough to demonstrate that a child is at risk of
suffering significant harm. The implication here is that evidence of actual radicalisation
through exposure to extremist thinking, which is considered by the court to be a harm
serious enough to warrant compulsory intervention, is also required before a court can
be convinced that a child is at risk of suffering significant harm. This circular reasoning
indicates the fundamental difficulty and the potential problems that can arise as a result
of working with and attempting to apply extremism and radicalisation, which are
vague,180 subjective and essentially ideological concepts that are lacking in legal
certainty,!81 in family proceedings.

Therefore, as welcome as MacDonald ]’s reaffirmation and upholding of family law
principles is in A Local Authority v X, Y and Z182 is, his decision also represents a missed
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opportunity in terms of critically reflecting on the nature and remit of the family court’s
role in countering terrorism, extremism and radicalisation. It is not surprising,
therefore, that subsequent radicalisation cases have deviated from the approach taken
in this case by finding that parents who are either considered to be terrorists and/or
extremists or those simply suspected of being terrorists and/or extremists represent a
significant enough threat to the safety and well-being of their children that justifies
compulsory state intervention even when there is no actual evidence of childhood
radicalisation or exposure to extremist thinking.183

183 See: Re C (No 3) (Application for dismissal or withdrawal of proceedings) [2017] EWFC 37 and A Local Authority v A
Mother and Others (n9) above.
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